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EXTRADITION, MUTUAL LEGAL ASSISTANCE,
AND PRISONER TRANSFER TREATIES

TUESDAY, SEPTEMBER 15, 1998

U.S. SENATE,
COMMITTEE ON FOREIGN RELATIONS,
Washington, DC.

The committee met, pursuant to notice, at 10:06 a.m. in room
SD—419, Dirksen Senate Office Building, Hon. Rod Grams presid-
ing.

Senator GRAMS. Well, good morning. I am a little late, but I
would like to get our hearing under way this morning to consider
law enforcement treaties. I want to welcome Ms. Borek and also
Mr. Richard here this morning. I look forward to your answers to
our questions and also to your statement. But before that I just
have a brief opening statement as well. So again, thank you for
being here this morning.

A record 30 law enforcement treaties are being considered by this
committee today: 13 extradition treaties, 16 mutual legal assist-
ance treaties, and 1 prisoner transfer treaty. All of these treaties
are designed to further law enforcement interests and generally
enjoy bipartisan support.

The United States is party to more than 100 bilateral extradition
treaties and, of the 13 extradition treaties, only the treaty with
Zimbabwe represents a new treaty relationship. Treaties with the
Caribbean countries, India, and Cyprus replace a 1931 treaty with
the United Kingdom which continued to apply to these countries
even after their independence. The other treaties modernize older
treaties to ensure that all criminal acts punishable in both coun-
tries by 1 year in prison are covered by the treaties.

Extradition relationships have long been a basis of bilateral rela-
tionships and represents a recognition by the United States of the
legitimacy of a country’s judicial system. Respect for a treaty part-
ner’s judicial system is essential since the treaties permit the
transfer of individuals to another country in order to stand trial for
alleged crimes. The treaty with Zimbabwe therefore signals a very
important advancement in the U.S. relationship with that country.

The treaties serve to create a web of relationships that make it
increasingly difficult for criminals to find a safe haven from crimi-
nal prosecution.

While opportunities are created by the increasing globalization,
this openness can have detrimental effects as well, most notably
the easy mobility of criminals, whether by physical travel or elec-
tronic connections via the WorldWide Web. Extradition of criminals
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becomes increasingly important to ensure that these wrongdoers
are brought to justice.

Now, since September 1997 185 persons were extradited to the
United States for prosecution for crimes committed in the United
States and the United States extradited 73 individuals to other
countries for prosecution.

A number of mutual legal assistance treaties are also being con-
sidered today, many of which are with the Eastern European and
Caribbean countries, where fighting organized crime, drug traffick-
ing, and money-laundering activities are high priorities for the
United States. MLAT’s provide for the sharing of information and
evidence related to criminal investigations and prosecutions.

The need to obtain the cooperation of foreign authorities is fre-
quently critical to effective criminal prosecution. MLAT’s enable
U.S. prosecutors to obtain material and statements from treaty
partners in a form that comports with U.S. legal standards.

Finally, today the committee is looking at a prisoner transfer
treaty between the United States and Hong Kong. That treaty fa-
cilitates the exchange of administrative responsibilities for final jail
sentences and enables prisoners to serve their sentences in their
home countries. This is designed to permit prisoners to be located
closer to family and friends so that they may more easily visit with
them.

In the case of the Hong Kong agreement, the committee will need
to be assured that this transfer of prisoners will be limited to Hong
Kong and not the People’s Republic of China.

There is no question that these are important treaties. I believe
they provide the framework for the sharing of information and
transfer of criminals worldwide. It is essential, therefore, that in
the wake of the Rome Treaty adopted by more than 100 countries
in July to create a permanent international criminal court that the
Senate clarify the relationship of these treaties with such a court.

I am concerned that these treaties could be used to facilitate both
the transfer of suspects, witnesses and other information to that
misconceived court. At a hearing before the International Oper-
ations Subcommittee last month, both Chairman Helms and I
made clear that the United States must isolate this court and en-
sure that no assistance is given it. The approval of these treaties
must be contingent on an understanding that no persons will be ex-
tradited to the international criminal court and that no legal as-
sistance will be given to the court.

Last this morning, I would like to note that Attorney General
Janet Reno is personally interested in these treaties and this com-
mittee will continue to work with her on important law enforce-
ment issues as well. In fact, she is committed to appear before this
committee on October the 1st to testify regarding the increasing
law enforcement problem of international parental kidnapping.

Today, however, the committee will hear first from Jamison S.
Borek—am I pronouncing that correctly—the Deputy Legal Adviser
for the Department of State, followed by Mark M. Richard, the
Deputy Assistant Attorney General for criminal matters. I want to
welcome you both here this morning and you may begin your testi-
mony. Ms. Borek, we will begin with you. Thank you again.
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STATEMENT OF JAMISON S. BOREK, DEPUTY LEGAL ADVISER,
DEPARTMENT OF STATE

Ms. BOREK. Thank you, Mr. Chairman, I am pleased to appear
before you today and I thank you and the other members of the
committee and staff for holding this hearing to consider a number
of very important international law enforcement cooperation trea-
ties. As you have noted, these treaties fall into three categories.

We have a number of extradition treaties, with Antigua and Bar-
buda, Argentina, Austria, Barbados, Cyprus, Dominica, France,
Grenada, India, Luxembourg, Mexico, Poland, Spain, St. Kitts and
Nevis, St. Lucia, St. Vincent and the Grenadines, Trinidad and To-
bago, and Zimbabwe. With the exception of Zimbabwe, as you have
noted, these treaties seek to bring up to date and make much more
effective and usable a number of treaties that date back even to the
late 1800’s in some cases.

We have in addition mutual legal assistance treaties with Anti-
gua and Barbuda, Australia, Barbados, Brazil, Czech Republic,
Dominica, Estonia, Grenada, Hong Kong, Israel, Latvia, Lithuania,
Luxembourg, Poland, St. Kitts and Nevis, St. Lucia, St. Vincent
and the Grenadines, Trinidad and Tobago, and Venezuela.

Unlike the extradition treaties, which go back almost 100 years,
the mutual legal assistance treaty program is relatively new and
has been started only in the last decades. We have found this a
very important component, with the growth of international orga-
nized crime and transnational crime, to assist in the investigation
of crimes and ultimately in their prosecution.

In addition, we have a prisoner transfer treaty with Hong Kong,
which is necessary given the reversion of Hong Kong to Chinese
sovereignty and the lack of continued applicability of the multilat-
eral convention, the Council of Europe Convention on the Transfer
of Sentenced Persons.

Mr. Chairman, you have covered many of the essential points in
your opening statement. The negotiation of these new treaties is
important given the increasing threat of transnational crime and
international organized crime, particularly in priority areas such as
terrorism, organized crimes, arms, and drug trafficking. We have
been seeking to improve these treaty tools in countries where there
are particular threats, not necessarily because of domestic crime
issues, but sometimes because they are transit points or important
money-laundering centers. We are also attempting to extend agree-
ments to what were formerly Eastern European countries with
whom we did not have law enforcement relations, but in light of
the new realities in these countries it is an appropriate time to do
so.
We are also seeking to extend and strengthen our relationships
in the Asian areas as this is a new focus of activity, and also in
other selected areas where there are particular problems.

With your permission, Mr. Chairman, I will not read my entire
statement, but ask that it be accepted and printed in the record.

Senator GRAMS. Without objection.

Ms. BOReK. Thank you.

[The prepared statement of Ms. Borek follows:]
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PREPARED STATEMENT OF JAMISON S. BOREK

Mr. Chairman and members of the Committee: I am pleased to appear before you
today to testify in support of 38 treaties for international law enforcement coopera-
tion. The treaties, which have been transmitted to the Senate for advice and consent
to ratification, fall into three categories:

e extradition treaties with Antigua and Barbuda, Argentina, Austria, Barbados,
Cyprus, Dominica, France, Grenada, India, Luxembourg, Mexico, Poland, Spain,
St. Kitts and Nevis, St. Lucia, St. Vincent and the Grenadines, Trinidad and
Tobago, and Zimbabwe.

* mutual legal assistance treaties—or “MLATs”—with Antigua and Barbuda,
Australia, Barbados, Brazil, Czech Republic, Dominica, Estonia Grenada, Hong
Kong, Israel, Latvia, Lithuania, Luxembourg, Poland, St. Kitts and Nevis, St.
Lucia, St. Vincent and the Grenadines, Trinidad and Tobago, and Venezuela.

 a prisoner transfer treaty with Hong Kong.

The Department of State greatly appreciates this opportunity to move toward rati-
fication of these important treaties. The growth in transborder criminal activity, es-
pecially violent crime, terrorism, drug trafficking, and the laundering of proceeds of
organized crime, has confirmed the need for increased international law enforce-
ment cooperation. Extradition treaties and MLATSs are essential tools in that effort.

The negotiation of new extradition and mutual legal assistance treaties are one
important part of the President’s comprehensive International Crime Control Strat-
egy, which was announced last May. That Strategy recognizes the increasing threat
of international crimes such as terrorism, organized crime and arms and drug traf-
ficking. One important measure to better address this threat is to enhance the abil-
ity of U.S. Law enforcement officials to cooperate effectively with their overseas
counterparts in investigating and prosecuting international crime cases. One of the
Strategy’s eight goals is to deny safe haven to international criminals—and the ne-
gotiation of new extradition and mutual legal assistance treaties is one of the objec-
tives necessary to reaching that goal. Replacing outdated extradition treaties with
modern ones and negotiating extradition treaties with new treaty partners is nec-
essary to create a seamless web for the prompt location, arrest and extradition of
international fugitives. The Strategy also underscores that mutual legal assistance
treaties are vitally needed to provide rapid, mutual access to witnesses, records and
other evidence in a form admissible in criminal prosecutions. The instruments be-
fore you today will be important tools in achieving this goal.

EXTRADITION TREATIES

I will first address the extradition treaties currently before the Committee. As you
know, under U.S. law, fugitives can only be extradited from the United States pur-
suant to authorization granted by statute or treaty. The treaties pending before the
Committee will create new or updated treaty relationships with many important
law enforcement partners.

There are sixteen comprehensive extradition treaties before the Committee. Fif-
teen of these treaties update outdated extradition treaty relationships in order to
ensure their effectiveness. These are part of the Administration’s ongoing program
to review and revise older treaty relationships, many of which are extremely out-
dated and do not include many modern crimes or modern procedures.

e Ten of these treaties will replace existing treaty relationships between the
United States and former British territories that are now based on the 1931 or
1972 U.S.-UK extradition treaties—Antigua and Barbuda, Barbados, Cyprus,
Dominica, Grenada, India, St. Kitts and Nevis, St. Lucia, St. Vincent and the
Grenadines, and Trinidad and Tobago.

¢ Another five of the extradition treaties before the Committee are with countries
with which we have other older relationships that needed to be updated—these
are Austria (which is now governed by a 1930 treaty as supplemented in 1934),
Luxembourg (now governed by 1883 treaty with 1935 Protocol), France (now
governed by 1909 treaty as supplemented in 1970 and 1971), Poland (now gov-
erned by 1927 treaty with 1935 Protocol) and Argentina (now governed by 1972
treaty). With the passage of time, these treaties are not as effective as the mod-
ern treaties before the Committee today in ensuring that all fugitives may be
brought to justice.

¢ Finally, the sixteenth extradition treaty before the Committee is with
Zimbabwe. With this treaty we will for the first time create a bilateral extra-
dition relationship with that country, which became independent in 1980. The
U.S.-Zimbabwe treaty will be the first U.S. law enforcement cooperation treaty
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with that country and over time may be a model for additional law enforcement
relationships in the region.

All of the sixteen comprehensive extradition treaties contain several noteworthy
provisions that will substantially serve our law enforcement objectives.

First, these treaties define extraditable offenses to include conduct that is punish-
able by imprisonment or deprivation of liberty for a period of one year or more in
both states. This is the so-called “dual criminality” approach. Treaties negotiated be-
fore the 1970s typically provided for extradition only for offenses appearing on a list
contained in the instrument. As time passed, these lists grew increasingly out of
date. The dual criminality approach obviates the need to renegotiate treaties to
cover new offenses in instances in which both states pass laws to address new types
of criminal activity.

Second, these treaties will permit extraditions whether the extraditable offense is
committed before or after their entry into force. This provision is particularly useful
and important, since it will ensure that persons who have already committed crimes
can be extradited under the new treaties from each of the new treaty partners after
the treaty enters into force.

Third, these treaties all contain a provision that permits the temporary surrender
of a fugitive to the Requesting State when that person is facing prosecution for, or
serving a sentence on, charges within the Requested State. This provision can be
important to the Requesting State and in some cases the fugitive for instance, so
that: 1) charges pending against the person can be resolved earlier while the evi-
dence is fresh; or 2) where the person sought is part of a criminal enterprise, he
can be made available for assistance in the investigation and prosecution of other
participants in the enterprise.

These treaties also address two of the most difficult issues in our extradition trea-
ty negotiations—extradition of nationals of the Requested State and extraditions
where the fugitives may be subject to the death penalty in the Requesting State.

As a matter of longstanding policy, the U.S. Government extradites United States
nationals. Eleven of the sixteen comprehensive treaties before the Committee con-
template the unrestricted extradition of nationals. Specifically, the proposed extra-
dition treaties with all ten of the former British dependencies noted above except
Cyprus, plus the treaties with Argentina and Zimbabwe, provide that nationality is
not a basis for denying extradition. Many countries, however, are currently prohib-
ited by their constitutions or domestic law from extraditing their nationals. The U.S.
Government has made it a high priority to convince states to change their constitu-
tions and laws and agree to extradite their nationals. This is, however, a very sen-
sitive and deep-seated issue and we have not succeeded in obtaining unqualified ap-
proval in all circumstances.

The treaty with Argentina is in this respect particularly significant. Paragraph 3
of the Argentina treaty provides that “[t]he extradition and surrender of the person
sought shall not be refused on the ground that such person is a national of the Re-
quested Party.” This provision is especially useful since a relatively large percentage
of fugitives wanted by the United States in that country are likely to be of Argen-
tine nationality. This treaty, and our treaty with Bolivia which also permits extra-
dition of nationals, to which the Senate gave advice and consent in 1996, represent
a watershed in our efforts to convince civil law countries in the western hemisphere
to oblige themselves to extradite their nationals to the United States. We are al-
ready using these treaties as precedents in our efforts with other nations in Latin
America and elsewhere. In practical terms, these treaties should help the United
States to bring to justice narcotics traffickers, regardless of nationality, who reside
or may be found in these countries.

The treaties with Austria, Cyprus, France, Luxembourg and Poland do not require
a Requested State to extradite its nationals. In each of these treaties, however,
should a Requested State refuse extradition on the basis of nationality, it is obliged
upon request of the Requesting State to submit the case to its competent authorities
for prosecution. The U.S. delegations pursued mandatory extradition of nationals
strenuously with these countries, but the domestic laws of these countries currently
prohibit the extradition of nationals and those governments were therefore unable
to commit to the extradition of nationals. We are continuing our efforts to convince
these and all other countries to remove Constitutional and other legal restrictions
on the extradition of nationals.

A second issue that often arises in modern extradition treaties involves extra-
ditions in cases in which the fugitive may be subject to the death penalty in the
Requesting State. A number of countries that have prohibited capital punishment
domestically, also, as a matter of law or policy, prohibit the extradition of persons
to face the death penalty. To deal with this situation, or to address the possibility
that in some cases that the United States might want to seek such assurances, a
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number of recent U.S. extradition treaties have contained provisions under which
a Requested State may request an assurance from the Requesting State that the
fugitive will not face the death penalty. Provisions of this sort appear in the extra-
dition treaties with Austria, Argentina, Cyprus, France, India, Luxembourg and Po-
land. In our negotiations with Antigua and Barbuda, Barbados, Dominica, Grenada,
St. Kitts and Nevis. St. Lucia, and St. Vincent and the Grenadines, and Trinidad
and Tobago, it was agreed that the possibility of the death penalty would not serve
as a basis for the denial of extradition.

In addition to these sixteen comprehensive treaties, that regulate all essential ele-
ments of bilateral extradition relations, there are two instruments with Spain and
Mexico that supplement existing treaties with those countries.

The first of these is entitled the Third Supplementary Extradition Treaty with
Spain. This Supplemental treaty will facilitate the extradition of fugitives by elimi-
nating two impediments in U.S.-Spain extradition practice. It will remove the stat-
ute of limitations of the Requested State as a basis for denying extradition making
only the statute of limitations in the Requesting State relevant. It will also provide
that amnesties, which are occasionally promulgated in Spain but typically not in the
United States, will not bar extradition of fugitives sought by one party for offenses
that are the subject of an amnesty in the other Party.

The second supplemental treaty is the Protocol to the U.S.-Mexico Extradition
treaty, which adds to the 1978 U.S.-Mexico extradition treaty a provision on the
temporary transfer of persons for trial in the Requesting State of persons who have
been convicted and sentenced in the Requested State. This provision is similar to
those the United States has included in many of its modern extradition treaties and
will facilitate the transfer of prisoners from one treaty partner to the other for trial
while evidence and witnesses are still available and fresh.

MUTUAL LEGAL ASSISTANCE TREATIES

I will now comment briefly on the mutual legal assistance treaties with Antigua
and Barbuda, Australia Barbados, Brazil, Czech Republic, Dominica, Estonia, Gre-
nada, Hong Kong, Israel, Latvia Lithuania, Luxembourg, Poland, St. Kitts and
Nevis, St. Lucia, St. Vincent and the Grenadines, Trinidad and Tobago, and Ven-
ezuela. The Department of Justice will speak on these treaties at greater length.

These mutual legal assistance treaties before the Committee are similar to twenty
other MLATSs that have entered into force with countries throughout the world. The
U.S. Government’s’s mutual legal assistance treaty program is relatively new when
compared with extradition but have fast become a central aspect of our inter-
national law cooperation program. As a general matter, MLATSs obligate the Re-
quested State to provide the Requesting State with certain kinds of evidence, such
as documents, records, and testimony, provided that treaty requirements are met.
Ratification of the MLATSs under consideration today will enhance our ability to in-
vestigate and prosecute a variety of crimes, including violent crime, drug trafficking
and terrorism offenses.

All of the MLATS require the Contracting Parties to assist each other in proceed-
ings related to the forfeiture of the proceeds and instrumentalities of criminal activ-
ity, to the extent such assistance is permitted by their respective laws. Such assist-
ance may prove invaluable insofar as it is used to deprive international drug traf-
fickers and members of organized crime of the benefits of their criminal activity.
The MLATS also provide that forfeited and seized assets or the proceeds of their sale
may be transferred to the other Party.

As is the case with all MLATS currently in force, there are exceptions to the obli-
gation to provide assistance. Although the language varies to a certain extent
among the treaties, all of the pending MLAT provide that requests for assistance
may be denied if their execution would prejudice the essential interests of the Re-
quested State. Assistance may be postponed if the Requested State determines that
execution of a request would interfere with an ongoing criminal investigation or pro-
ceeding. For all of the treaties, the provisions relating to procedures to be followed
in making requests and the type of assistance to be provided track closely provisions
contained in the other MLATS currently in force.

A key provision of all MLATS is the creation of “Central Authorities” to coordinate
requests for assistance. For the United States, the Attorney General or her designee
is the Central Authority. As the Department of Justice implements these treaties,
I will defer to Deputy Assistant Attorney General Richard in describing the other
specific provisions of these instruments and issues related to their implementation.
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HoNG KONG PRISONER TRANSFER TREATY

Also before the Committee is the U.S.-Hong Kong Prisoner Transfer Agreement.
The purpose of this instrument is to facilitate the transfer of persons sentenced in
the United States and in Hong Kong to their home territory to serve their sen-
tences, as was possible when Hong Kong was part of the United Kingdom and trans-
fers were possible under the multilateral Council of Europe Convention on the
Transfer of Sentenced Persons, to which the United States and the United Kingdom
are parties. The Agreement achieves this purpose by establishing procedures that
can be initiated by sentenced persons who prefer to serve their sentences in their
home territory. The means employed to achieve this purpose are similar to those
embodied in existing bilateral prisoner transfer treaties in force between the United
States and eight other countries, and in the Council of Europe Convention.

I will be happy to answer any questions the Committee may have.

Senator GRAMS. Thank you very much. Mr. Richard.

STATEMENT OF MARK M. RICHARD, DEPUTY ASSISTANT AT-
TORNEY GENERAL, CRIMINAL DIVISION, DEPARTMENT OF
JUSTICE

Mr. RicHARD. Thank you, Mr. Chairman. With your permission,
I would like to submit my full statement for the record and merely
summarize it at this time.

Senator GRAMS. Without objection.

Mr. RICHARD. Our negotiation of these extradition treaties that
are before the committee is a major aspect of our efforts to deny
sanctuary or safe haven to international criminals, as you have
noted in your opening statement. But obtaining physical custody of
the fugitives through extradition processes means little in most in-
stances unless we have the evidence to convict them at trial.

For that purpose we must turn to processes that afford us the
opportunity to acquire such evidence and to acquire it in a usable
fashion. The device, the means to accomplish that objective, is in
fact the mutual legal assistance treaties before the committee.
They provide for assistance at all stages of the U.S. criminal inves-
tigation and prosecution, including grand jury proceedings. They
also enable us, significantly, to obtain the assistance in a speedier
process than otherwise available through non-treaty mechanisms
currently on the books.

As Ms. Borek already indicated, the extradition treaties attempt
to modernize our extradition process. The extradition treaties by
and large attempt to incorporate the most modern approaches and
efficient approaches to international extradition. Each of the trea-
ties use the dual criminality approach, which permits extradition
for any crime punishable in both countries by more than 1 year im-
prisonment. This enables us to ensure that, with the passage of
new criminal statutes in both countries, that we need not come
back to have protocols to the treaty in order to have those crimes
covered by the extradition treaty.

The new treaties also incorporate a variety of procedural im-
provements. For example, they clarify the provisional arrest provi-
sions whereby, once we identify the location of a fugitive, we can
immediately seek to detain him or her while the documents are
being prepared.

The treaties also allow a state to temporarily transfer a person
in custody while he is serving a sentence in the state in order to
expedite prosecution in the requesting country. The treaties also
allow the person sought to waive extradition and expedite return
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to the requesting state, thereby substantially expediting extradition
in uncontested cases.

Moreover, the extradition treaties reflect our law enforcement
priorities and relations. We have tried to emphasize in the nego-
tiating process those treaties that will in fact be of paramount
practical value to U.S. law enforcement. By U.S. law enforcement,
I am not limiting it to just Federal law enforcement. These treaties
apply to state and local authorities, enabling them to acquire pris-
oners and fugitives that they are interested in.

Let me turn briefly to the mutual legal assistance treaties. These
treaties join 20 other MLAT’s that have been ratified since 1977,
beginning with the first with Switzerland. Our efforts to inves-
tigate and prosecute serious crimes must take into account the fact
that critical evidence in major cases is often found abroad. Acquir-
ing this evidence and acquiring it in a fashion that is usable in our
court is not always an easy process.

I would want to emphasize, though, that these treaties we recog-
nize are not panaceas. They can be extremely useful tools, but they
will not by themselves resolve the problem of international crime.
Moreover, an MLAT’s effectiveness in our experience ultimately de-
pends on the good faith and commitment of the parties, as well as
on the specific language of the instrument.

Generally, these MLAT’s contain the same characteristic provi-
sions. They all create a central authority. In this case that central
authority has been designated as the Attorney General and that
function is in fact delegated to the Criminal Division and our Office
of International Affairs. They also provide as broad a scope of cov-
erage as possible, in order to enable us to obtain information and
evidence in connection with the broadest scope of offenses. They
also provide mechanisms for us to acquire information and acquire
it in a fashion so as to have it usable in our courts, and this is par-
ticularly relevant in terms of affording defense an opportunity for
confrontation in terms of taking depositions.

Significantly, the MLAT process we have found is far more effi-
cient and effective, and it provides for prosecutors and investiga-
tors a level of predictability that we never had before. The alter-
native basis, depending on the principles of comity, never enables
us with great confidence to predict whether at the time of trial we
will have the evidence in a fashion that we need. Here under the
MLAT we now have a heightened level of predictability and thus
confidence when we bring a case that we will be able to take it to
trial at the appropriate time.

Turning to the Hong Kong Prisoner Transfer Treaty just briefly,
this treaty will provide a basis for us to renew the prisoner transfer
relationship which we shared with Hong Kong from 1988 until
1997. Its substantive provisions are quite similar to those in our
existing prisoner transfer treaties and, like those treaties, the U.S.-
Hong Kong agreement permits a transfer only when both parties
and the prisoner consent. This is critical because it does require
the consent of the prisoner.

Finally, based on our experience with Hong Kong under the
Council of Europe Treaty, we expect a relatively small number of
requests for transfer under this agreement.
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In conclusion, Mr. Chairman, we appreciate the committee’s sup-
port in our efforts to address the problem of combating inter-
national crime and the Attorney General has asked me to express
her appreciation to you for holding these hearings.

Thank you.

[The prepared statement of Mr. Richard follows:]

PREPARED STATEMENT OF MARK M. RICHARD

Mr. Chairman and members of the Committee, I am pleased to appear before you
today to present the views of the Department of Justice on 38 law enforcement trea-
ties that have been referred to the Committee. Eighteen of the 38 treaties are extra-
dition treaties, with Antigua-Barbuda, Argentina, Austria, Barbados, Cyprus, Domi-
nica, France, Grenada, India, Luxembourg, Mexico Extradition Protocol, Poland,
Spain Extradition Protocol, St. Kitts-Nevis, St. Lucia, St. Vincent-the Grenadines,
Trinidad-Tobago, and Zimbabwe. Another 19 treaties are mutual legal assistance
treaties (or “MLATSs”) with Antigua-Barbuda, Australia, Barbados, Brazil, Czech Re-
public, Dominica, Estonia, Grenada, Hong Kong, Israel, Latvia, Lithuania, Luxem-
bourg, Poland, St. Kitts-Nevis, St. Lucia, St. Vincent-the Grenadines, Trinidad-To-
bago, and Venezuela. Finally, also included is the U.S.-Hong Kong Prisoner Transfer
Treaty, which enable us to renew the prisoner transfer relationship which we
%}ilared with Hong Kong, until its July 1997 reversion to the People’s Republic of

ina.

The Department of Justice participated in the negotiation of these treaties, and
today joins the Department of State in urging the Committee to report favorably to
the Senate and recommend its advice and consent to the ratification. Since Deputy
Legal Advisor Borek will discuss the extradition treaties in her testimony, and the
Departments of Justice and State have prepared a detailed technical analysis of
each of the treaties, I would like to speak today in more general terms about why
we view these treaties as important instruments in investigating and prosecuting
serious offenses both at the federal and state levels.

Our negotiation of these 38 treaties is a major aspect of our efforts to deny sanc-
tuary, or “safe haven” to international criminals, no matter where they are hiding
around the globe. Criminals who violate U.S. law must not be allowed to remain
beyond the reach of U.S. and other law enforcement authorities. International extra-
dition treaties remain the most effective mechanism to obtain the return of inter-
national fugitives.

However, obtaining physical custody of fugitives means little without the evidence
needed to convict them at trial. Mutual legal assistance treaties—MLATS for short—
provide for assistance at all stages of U.S. criminal investigations and prosecutions,
including grand jury proceedings. They also enable much speedier assistance than
is otherwise available through the cumbersome non-treaty mechanisms used for this
purpose.

THE EXTRADITION TREATIES

The eighteen extradition treaties represent the continuing effort by the Depart-
ment of Justice and the Department of State to modernize our extradition relations.
Fifteen of these treaties replace extradition treaties now in force that have become
outdated and obsolete. One treaty, with Zimbabwe, establishes an extradition rela-
tionship for the first time. Two of the treaties before the Committee, with Mexico
and Spain, supplement treaties that are currently in force, leaving the basic struc-
ture and terms of the treaty intact.

Each of the 18 treaties before the Committee reflects our effort to conclude agree-
ments that incorporate the most modern and efficient approaches to international
extradition. In the past, extradition treaties contained a list of the crimes for which
extradition may be granted; each of the new treaties eschew such lists for a “dual
criminality” approach, which permits extradition for any crime punishable in both
countries by more than one year’s imprisonment. A dual criminality provision makes
it unnecessary to renegotiate the treaty or supplement it when new crimes are en-
acted—an especially attractive feature in an age in which new forms of criminal be-
havior constantly lead to new legislation. This is especially important since the U.S.
has traditionally been at the cutting edge of criminalizing newly emerging criminal
activities such as money laundering, computer-related abuses, environmental
crimes, to name just a few.

The new treaties also incorporate a variety of procedural improvements. For ex-
ample, all of the extradition treaties clarify the procedures for “provisional arrest,”
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the process by which a fugitive in flight can be detained while the documents in
support of extradition are prepared. The treaties all allow each state to temporarily
transfer a person while he is still serving a sentence in that State in order to expe-
dite prosecution. The treaties also allow the person sought to waive extradition and
expedite return to the requested state, thereby substantially expediting extradition
in uncontested cases. Procedural improvements of this kind allow the legal frame-
work for extradition to operate more efficiently.

The treaties also will be important precedent for us in persuading other countries
to extradite their nationals to us for trial, and assuring us that countries who have
extradited nationals in the past continue to do so. For example, the new treaty with
Argentina requires the extradition of Argentine nationals, and it will be an impor-
tant precedent that we want to use to urge other countries in Latin America and
elsewhere to follow. Similarly, the new treaties with Antigua and Barbuda, Bar-
bados, Dominica, Grenada, St. Christopher-Nevis, St. Lucia, St. Vincent-the Grena-
dines, Trinidad, and India all explicitly require extradition of nationals, and thereby
“lock in” our treaty partner to surrendering nationals in a way not accomplished by
the treaties now in force with these nations. In all, eleven of the treaties before the
Committee explicitly state that extradition may not be denied on the basis of the
fugitive’s nationality. The other new treaties—with the exception of the French trea-
ty—give each state the discretion to grant or deny extradition of its nationals. The
U.S. delegation worked hard to insure that this discretionary approach was main-
tained so that extradition of nationals would remain an option, as legal and policy
barriers are removed.

The extradition treaty with Argentina highlights a development in the field of
international extradition. There is almost universal agreement among nations on
the value of international extradition, but there is less agreement on whether na-
tions should extradite their own nationals to other nations. Most countries with a
common law tradition, like the United States, do extradite their citizens, on request,
to the country where the crime was committed, provided there is a treaty in force
and there is evidence to support the charges. Many countries with a civil law tradi-
tion, however, have historically refused or been reluctant to extradite their nation-
als. These nations typically deny extradition and offer instead to prosecute the na-
tional within their own legal system for crimes committed abroad, a process referred
to as “domestic prosecution.”

Our experience has been that such “domestic prosecutions” are appealing in the-
ory but woefully ineffective and inefficient in practice. Evidence collected in one
country often cannot be transferred from the country where the offense occurred to
the country of the offender’s nationality because rules of evidence differ, or other
technical, legal, or procedural differences interfere. Witnesses and victims them-
selves are often unable or unwilling to travel long distances to participate in judicial
proceedings whose language and procedures they do not understand. Moreover, as
the Attorney General has often stated, it is more appropriate to have the defendant
tried where the victims are located and where the major harm was committed.

As a matter of fundamental law enforcement policy, the Administration believes
that persons should be brought before the courts in those countries which have suf-
fered the major criminal harm and which are best positioned to ensure fair and ef-
fective prosecution. The Administration further believes that criminals should never
escape justice based simply on their citizenship or nationality.

We are especially pleased to see the growing number of countries like Argentina
that are willing to re-examine past policies prohibiting or discouraging extradition
of nationals. For instance, Italy, faced with the serious threat to society posed by
international organized crime organizations, was one of the first countries to reverse
its position, and began in the 1980s to extradite its citizens to the U.S. Bolivia and
Uruguay have also broken with civil law tradition and dismantled barriers to extra-
dition of nationals, and other states such as Poland, are also re-evaluating their
laws. For these reasons, the treaty with Argentina is an especially timely develop-
ment, and will be an important precedent that we will encourage other Latin Amer-
ican nations to follow.

The extradition treaties reflect our law enforcement relations and priorities with
our treaty partners. We have tried to emphasize negotiations of the extradition trea-
ties that will be of paramount practical value to U.S. law enforcement. For example:

¢ The extradition treaties with Barbados, Trinidad, and the six nations that are
members of the Organization of Eastern Caribbean States (Antigua-Barbuda,
Dominica, Grenada, St. Kitts-Nevis, St. Lucia, and St. Vincent-the Grenadines)
reflect the importance of this strategic region to U.S. law enforcement, which
has found that Latin American drug rings, reacting to heightened enforcement
activity on the U.S.-Mexican border and the western Caribbean, have increased
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their use of the eastern Caribbean for smuggling drugs into the U.S. and West-
ern Europe.

e The extradition treaty with Poland, like the MLAT with that state, was in-
tended to enhance our ability to respond to growing crime problem in Eastern
Europe, which spills over to the U.S. Similarly, the extradition treaty with Aus-
tria 1s important because Austria occupies an especially strategic location be-
tween Eastern and Central Europe.

¢ The extradition treaty with France will replace the current 1902 treaty. We
handle a large number of extradition requests involving France, and the volume
grows larger each year, so a new modern treaty is needed to enable us to proc-
ess these requests more effectively and efficiently. The new treaty and the
Agreed Minute accompanying the treaty will be an important step toward reci-
procity by the French.

¢ The Extradition Protocol with Mexico is designed to create a new option in U.S.-
Mexican extradition relations. All of our other recent extradition treaties permit
an offender who is serving a long sentence in the Requested State to be tempo-
rarily extradited to the Requesting State for the limited purpose of trial there,
while the evidence is available and the witnesses’ memories are fresh, then be
returned to the Requested State to complete serving the original sentence. The
current treaty with Mexico, signed May 4, 1978, does not contain such a provi-
sion, a fact that has occasionally hampered effective law enforcement. One ex-
ample of this problem is a recent case involving a Cuban national, Luis Mar-
tinez who was wanted in New York to face multiple murder charges, but could
not be extradited immediately because he was already serving a seven year sen-
tence in Mexico for rape. New York authorities felt that if Martinez’ extradition
were postponed for seven years, however, New York would not be able to pros-
ecute Martinez at all, because of the imminent loss of the only eyewitness to
the crime. Fortunately, the Government of Mexico agreed to make use of its
prison parole system to expedite Martinez’s eligibility for release and worked
closely with the United States to arrange an expedited surrender of Martinez
to New York authorities. While a miscarriage of justice was averted in the Mar-
tinez case, both the U.S. and Mexican Governments realized that the extra-
dition treaty should be updated to provide a routine procedure in such matters.
The Protocol before the Committee is the result of these efforts.

THE MUTUAL LEGAL ASSISTANCE TREATIES

The MLATS before this Committee will join twenty other MLATSs that have been
ratified since 1977, when our first MLAT, with Switzerland, entered into force. We
now have MLATS in force with Switzerland, Turkey, Netherlands Italy, Canada, the
Bahamas, Mexico, the U.K.-Cayman Islands, Argentina, Thailand, Morocco, Spain,
Uruguay, Jamaica Panama, the Philippines, the United Kingdom, Hungary, South
Korea, and Austria (which entered into force on August 1, 1998). Thus, the new
MLATS before the Committee, when ratified, will double the number of MLATSs in
place, and enable us to greatly increase the number of successful requests to foreign
countries for assistance.

Our long-term goal is to have as many MLATS as possible in force with countries
that constitute U.S. law enforcement priorities, and for good reason. As the Commit-
tee knows all too well, recent years have witnessed the increasing “internationaliza-
tion” of crime, especially in the areas of drug trafficking, money laundering, terror-
ism, organized crime, and large scale fraud. Members of drug cartels, organized
crime, and terrorist networks do not respect national boundaries; in fact, they inten-
tionally exploit national borders to impede law enforcement efforts. Therefore, our
efforts to investigate and prosecute serious crimes must take into account that criti-
cal evidence in major criminal cases is often found abroad. Obtaining such evi-
dence—especially in a form that will be admissible in our courts—is not always an
easy matter. MLATSs provide a more reliable and efficient means of obtaining such
evidence, and thus further our investigative and prosecutive efforts. It is for this
reason that negotiating and implementing MLATSs have become an important part
of international law enforcement efforts.

At the same time, it is important to recognize that these treaties are not pana-
ceas. Although they can be an extremely useful tools they will not resolve the prob-
lem of international crime alone. Moreover, an MLAT’s effectiveness ultimately de-
pends on the good faith and commitment of the parties as well as on the specific
language of the instrument. It is important that we have a frank and productive
working relationship. Indeed, we have found this process of consultation to be so
critically important to the effectiveness of the treaties that specific consultation pro-
visions have been included in each MLAT.
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While each of the MLATSs now before the Committee shares certain characteris-
tics, the specific provisions of each treaty vary. In the MLATS, as in the extradition
treaties, some of the variances are minor or semantic; others are substantive. The
technical analyses highlight and explain these variances among the treaties. The
variances are the inevitable result of bilateral negotiations over a period of years
with different countries, each of which has a different legal system and domestic in-
terests, and with each of which the United States’ law enforcement relations and
priorities are different.

The MLATS before the Committee do reflect our law enforcement relations and
priorities with our treaty partners.

For example, the MLAT with Israel reflects the long history of extensive and pro-
ductive law enforcement cooperation than with Israel. We expect that this MLAT
will enhance a relationship already distinguished by a common legal tradition and
a history of successful collaboration on a wide range of important criminal matters
ranging from terrorism to major white collar crime (e.g., the Eddie Antar fraud
case), international drug trafficking, and organized crime. The number of U.S. re-
quests to Israel for mutual legal assistance has grown sharply in recent years, and
prompt ratification of the MLAT is essential to us in addressing the increasing
workload in an efficient, effective manner.

The MLATSs with Estonia, Latvia, Lithuania, Poland, and the Czech Republic re-
flect the strategic importance of these nations as gateways to Eastern Europe,
where the expansion of Russian organized crime is a growing problem for these na-
tions and the U.S.

The MLAT with Hong Kong is part of a package of agreements designed to main-
tain important law enforcement cooperation between the U.S. and this former
United Kingdom colony; an extradition treaty with Hong Kong was approved by the
Senate last year. The MLAT with Hong Kong will join MLATSs now in force in the
region with South Korea, the Philippines, and Thailand, and reflects our recognition
that more effective law enforcement tools are needed with these key allies, and in
the Far East generally, to combat drug trafficking, alien smuggling, money launder-
ing, financial fraud, terrorism and other offenses.

Similarly, the MLAT with Australia provides a streamlined procedure for en-
hanced cooperation with an important law enforcement partner on the Pacific Rim.

The MLATSs with Barbados, Trinidad, and the six nations that are members of
the Organization of Eastern Caribbean States (Antigua-Barbuda, Dominica, Gre-
nada, St. Kitts-Nevis, St. Lucia, and St. Vincent-the Grenadines), complement the
new extradition treaties with these countries that I discussed, and reflect the impor-
tance of this strategic region to U.S. law enforcement.

For the benefit of the members of the Committee, I would now like to briefly ex-
plain what an MLAT is and describe its principle advantages.

Mutual legal assistance treaties are intended to enable law enforcement to obtain
evidence and information abroad in a form admissible in our courts. MLATSs supple-
ment existing arrangements on international exchange of information between po-
lice agencies, such as law enforcement liaison relationships, or Interpol.

MLATS perform much the same function as letters rogatory in international co-
operation. A letter rogatory is a written request from a court in one country to a
court in another country asking the receiving court to aid the requesting court, as
a matter of comity, in obtaining evidence located beyond the requesting court’s
reach. Since we have too few MLATSs in force, we use letters rogatory to secure evi-
dence from foreign countries where no MLAT or executive agreement on cooperation
is in force. The MLAT provisions build on the authority given to us by Congress
ir}l1 1% g.S.C. section 1782 to assist foreign countries in the gathering of evidence in
the U.S.

A comparison of the way in which letters rogatory requests are made with the
MLAT process illustrates the law enforcement benefits of the treaties before the
Committee. In the case of letters rogatory, a prosecutor, such as an Assistant United
States Attorney, must apply to the court in the U.S. for the issuance of letters roga-
tory. Once the letter rogatory is signed by the court, it is transmitted through diplo-
matic channels to the foreign country, traveling to the Department of Justice in
Washington, to the State Department, to the appropriate U.S. Embassy abroad, to
the Ministry of Foreign Affairs of the foreign country, then to its Ministry of Justice,
and finally to the foreign court. Once the foreign court receives the letter rogatory,
that court will execute it, in accordance with the foreign country’s rules of evidence
and procedure. The evidence obtained through the process is transmitted back to
United States through the same torturous route used to present the request.

The MLAT request process is much more efficient for law enforcement purposes.
Each of the MLATS establishes a Central Authority for the processing of requests,
and the Attorney General is the Central Authority for the United States. By regula-
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tion, the Attorney General has delegated her duties to the Criminal Division’s Office
of International Affairs. The prosecutor seeking evidence under an MLAT works di-
rectly with the Office of International Affairs in preparing the request, and the re-
quest is signed by the Director of that office. The signed MLAT request is sent di-
rectly from the U.S. Central Authority to the Central Authority of the MLAT part-
ner, which will either execute the request immediately, or refer it to the appropriate
court or law enforcement agency for execution. Once the requested evidence is ob-
tained, it is returned to the U.S. by the same route.

The more streamlined handling of requests is but one reason why MLATSs are su-
perior to letters rogatory in obtaining evidence abroad. There are several other rea-
sons.

First, an MLAT obligates each country, consistent with the terms of the treaty,
to provide evidence or other assistance. Letters rogatory, on the other hand, are exe-
cuted solely as a matter of comity, and often completely at the discretion of the re-
quested country’s court. Thus, predictability of the response is of critical importance
in planning for an upcoming prosecution.

Second, an MLAT, either by itself or together with implementing legislation, can
provide a means to overcome the bank secrecy and business confidentiality laws
that so often frustrate effective law enforcement. This is especially helpful in the
investigation of financial fraud, money laundering, and drug trafficking. Too often,
letters rogatory are of limited utility to us because the foreign country’s laws on let-
ters rogatory do not permit piercing bank secrecy. For example, the MLAT with the
Cayman Islands has been especially valuable to law enforcement in part because
that MLAT coupled with the Cayman Islands’ implementing legislation for it, clear-
ly provides the terms upon which bank and business confidentiality must give way
to legitimate law enforcement needs.

Third, an MLAT provides an opportunity to devise procedures that permit us to
obtain evidence in a form that will be admissible in our courts The rules of evidence
used in our courts may be unheard of in foreign countries, especially countries that
have a civil law rather than common law legal system. MLAT negotiations permit
the establishment of a procedural framework for ensuring that the evidence pro-
duced for us comport with our evidentiary requirements, such as the use of sworn
certificates to authenticate bank records in accordance with Title 18, United States
Code, Section 3505, or the examining and cross-examining of witnesses in deposi-
tions abroad.

THE HONG KONG PRISONER TRANSFER TREATY

The last of the treaties before the Committee is the U.S.-Hong Kong Prisoner
Transfer Treaty. This treaty will provide a basis for us to renew the prisoner trans-
fer relationship which we shared with Hong Kong from 1988 until July 1997 under
the Council of Europe Convention on the Transfer of Sentenced Persons. Like our
other eight bilateral treaties and the multilateral Council of Europe treaty, this
agreement with Hong Kong is designed to permit the repatriation of persons con-
victed abroad to serve out their sentences at home Its substantive provision are
quite similar to those of our existing prisoner transfer treaties, and like those trea-
ties, the U.S.-Hong Kong agreement permits a transfer only when both Parties and
the prisoner himself consent. Based on our experience with Hong Kong under the
Council of Europe treaty, we expect a relatively small number of requests for trans-
fer under this agreement.

In conclusion, Mr. Chairman, we appreciate the Committee’s support in our ef-
forts to address the problem of combating international crime. These treaties will
enhance our ability to respond to current and emerging critical enforcement chal-
lenges. For that reason, we urge their speedy approval. I would be pleased to re-
spond to the Committee’s questions, including any written questions the Committee
may wish to pose after the hearing today.?!

Senator GRAMS. Thank you very much for your statements.

I have just some brief questions for each of you and maybe I'll
just address all the first questions to Ms. Borek and then to Mr.
Richard, so maybe divide them up that way.

To start out, Ms. Borek, the pending treaty with Zimbabwe rep-
resents a new treaty relationship and the first bilateral extradition
treaty with a sub-Saharan African nation. Were there specific

1Time constraints did not allow for clearance of this statement by the Office of Management
and Budget.
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events, Ms. Borek, that led to the negotiation of a treaty with
Zimbabwe rather than the other countries in the region?

Ms. BOREK. Thank you, Mr. Chairman. That is correct. In the
early nineties we had two important fugitives from the United
States who had fled to Zimbabwe. One was wanted to stand trial
for offenses in connection with the BCCI matter. At that point it
seemed prudent to negotiate an extradition treaty with Zimbabwe.
We have also had an interest in that part of Africa, but basically
the choice of Zimbabwe as a place to start depended on the cir-
cumstances of the time.

Senator GRAMS. Is the State Department confident that the judi-
cial system of Zimbabwe is adequately or will adequately provide
due process rights to individuals and humanitarian treatment to
individuals that are imprisoned in that country? Is there that type
of confidence?

Ms. BOREK. Yes, Mr. Chairman. The human rights record of the
government of Zimbabwe does compare favorably with other coun-
tries with whom we would have extradition treaties. They have an
independent judiciary. They do have the presumption of innocence,
the right to confront and question witnesses, the right to counsel,
and other fundamental rights of due process at trial. Thank you.

Senator GRAMS. Ms. Borek, perhaps the most high profile extra-
dition case in recent years is the request for the extradition of
Samuel Sheinbein from Israel to Maryland, and it highlighted the
issue of some countries’ refusal to extradite their own nationals. In
that case Sheinbein argued that he was a dual United States and
Israeli citizen and therefore could not be extradited to the United
States to stand trial for the murder of another Maryland teenager.

Now, in each of the extradition treaties pending before the com-
mittee the United States commits to extradite its nationals. How-
ever, the treaties also permit some of the proposed treaty partners
to refuse to extradite their own nationals. This amounts to a uni-
lateral concession on the part of the United States.

Which of the treaties pending before the committee permit a
treaty partner to refuse extradition of their nationals?

Ms. BoOrek. Thank you, Mr. Chairman. This is of course an im-
portant issue. Of the treaties, the majority of them require extra-
dition of nationals in all circumstances. However, it is discretionary
in the case of Poland, Austria, Cyprus, Luxembourg, and France.

In treaties where it is discretionary, it is discretionary for both
parties. So, strictly speaking, the United States would have a
choice. However, it is a matter of longstanding U.S. policy that we
will extradite nationals for trial for serious crimes committed over-
seas. This reflects two things in particular.

Many of the civil law countries have the ability to prosecute, at
least in theory, based on nationality and therefore they actually
have the capacity to prosecute their nationals for acts committed
overseas. It is a different question whether this is always effective.
But the United States often does not have that type of jurisdiction,
and it has been a law enforcement judgment that we do not want
any country, including the United States, to be a safe haven for
criminals and that we would practice what we preach.
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I think Mr. Richard would like to add to that. I think this is a
very important program that we have been pursuing with other
countries, not to have limitations on extradition of nationals.

Senator GRAMS. But in those cases there is the same option to
the United States, then, in those treaties with those countries that
refuse to extradite their nationals? We have the same option with
them is what you said?

Ms. BOREK. It is discretionary. The normal provision does not dif-
ferentiate between countries. It simply says that in that case it is
discretionary. The only one which is actually not worded in a fully
reciprocal fashion is France, but in that case it is still discretionary
for the United States to surrender a national and not mandatory.

Senator GRAMS. Mr. Richard.

Mr. RICHARD. If I may add just a few points. It is, as Ms. Borek
indicated, a judgment on our part that, especially in light of the
fact that we do not have the jurisdictional capability of prosecuting
in the United States these individuals, that the option of allowing
them to go free and not be held accountable for acts committed
abroad in our judgment is inappropriate. We would prefer them not
being in the community, but rather to stand trial in the foreign
country, the requesting country.

Moreover, we have, though, been making a major effort. The At-
torney General personally as well as the President and others have
been striking out on this point to change, if you will, the perception
of a good portion of the world that currently rejects the notion of
extraditing their nationals. I am proud to say that we have been
making significant progress in my judgment.

We have, as reflected, treaties with Argentina. Other prior trea-
ties have broken, if you will, the traditional barrier of prohibiting
extradition of nationals—civil law countries in South America, Eu-
rope. Israel has recently introduced legislation which, if passed,
will resume the ability of Israel to extradite its nationals.

So I think we are making progress on this front.

Senator GRAMS. Thank you.

What rationale do these countries give, Ms. Borek, for refusing
extradition of their nationals?

Ms. BoreK. The primary rationale is their ability to prosecute
themselves based on nationality. The difficulty in many cases that
they point to is that there could be constitutional limitations, so
that in some cases even if they wanted to change it it would be
very difficult. Nonetheless, there are countries where it is a matter
of legislation or of policy, and I think it is fundamentally a domes-
tic point of view that prosecution should occur in the country of na-
tionality.

But as Mr. Richard said, this is changing. I might add that,
while it is only the initial judgment in the case that you mentioned,
there has been an initial judgment that the individual was extra-
ditable. Of course this will be appealed and we will have to see the
course of it as it goes along.

Mr. RICHARD. If I may just add, what I hear most often across
the table is the historic notion that there is something innately
troublesome about having your own national have to go to a foreign
country where he or she is not familiar with the process, languages
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may be different, and that in theory the fact that the country of
nationality can prosecute resolves the situation.

From a law enforcement point of view, frankly, one, these coun-
tries rarely prosecute their own nationals for crimes committed
abroad, whether in the U.S. or other countries. When they do, it
is the exceptional case, and it is particularly cumbersome and trou-
blesome on our victims, who have to travel frequently, who have
to subject themselves to the process of a foreign court if they want
to see justice done.

Finally, in many of the more complex prosecutions participants,
co-conspirators and the like, are not about to provide any assist-
ance to these foreign prosecutions. So they are not easy to put to-
gether. The statistics worldwide of domestic prosecutions tends to
be very low.

Senator GRAMS. I was going to follow up and say, is there any
way that we have assurances, that we can hold their feet to the
fire, so to speak, to do the prosecution. But you are basically saying
that we do not have that type of influence.

Mr. RicHARD. Well, we are making progress along those lines.
For those countries that have historical constitutional barriers to
that, we have been pushing, especially in the G-7 context, that
they commit separate components within their justice department,
prosecutorial offices, equip them with the capability of performing
nothing but addressing these domestic prosecutions, and that these
prosecutions of crimes committed abroad by their nationals be af-
forded the same priority as their own domestic cases.

We are pushing this. The Attorney General has been pushing it.
It is not a very attractive alternative in our judgment, but never-
theless until we convince them of modifying their laws and con-
stitutions I think we warrant at least the option in a particularly
heinous case to prevail upon these countries to go with the domes-
tic prosecution.

Senator GRAMS. Ms. Borek.

Ms. Borek. If I might just add to that, in cases where there is
a discretionary provision not to extradite on the basis of nationality
there is also typically an obligation that, when the country refuses
extradition solely on the basis of nationality, it would submit that
case, if requested, to the relevant authorities for prosecution.

So in theory the obligation exists, but, as Mr. Richard said, there
are practical difficulties in making it effective. But these are being
addressed at the same time as trying to promote a fundamental
change in attitude about the whole question.

Senator GRAMS. Mr. Richard, when you say we’re making
progress in that direction, in those areas, is there an end in sight
or how would that affect the treaties we are addressing here today
as far as implementing any further pressures for prosecution?

Mr. RicHARD. Well, from our vantage point the ultimate objective
is to have countries afford themselves the capability of extraditing
their nationals. That is the end, that is the relationship that we
think affords greatest opportunity to see justice done in the inter-
national arena.

We are making progress, though, in those instances, at least on
the short-term basis, of countries that cannot or will not extradite
their nationals of ensuring that they do afford us in those cases
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that we are interested in having domestic prosecutions, that they
afford us the opportunity to see a viable prosecution brought, and
by the steps I have indicated are forcing them to create special
units, special training in foreign law, for those prosecutors and in-
vestigators, mechanisms for us to assist in providing them with the
evidence and the like.

For example, Israel currently has the so-called Begin law, which
precludes extradition of Israeli nationals, but affords the Israeli
prosecutor the opportunity to bring charges in Israel for crimes
committed abroad. The difficulty is under Israeli law at the present
time they do not have an easy way of gathering evidence abroad.
So if there is a witness in the United States who for one reason
or another does not want to travel to Israel, there is no easy mech-
anism for the Israeli prosecutors to come to the United States and
take a deposition and have it admissible in court.

So our position is they must align themselves in such a way as
to be able to mount an effective prosecution. Fortunately, in the
case of Israel it looks like they are changing their whole law to per-
mit extradition of nationals.

Senator GRAMS. Ms. Borek, the extradition treaties grant the
Secretary of State authority to refuse where there is a concern that
the request for extradition is politically motivated or for political of-
fenses. What investigation will be undertaken prior to extradition
to ensure that a request is not politically motivated? What kind of
steps or procedures are in place to assure this?

Ms. BOREK. The normal procedure has two stages at which the
Department of State would look at the request. Initially the re-
quests are screened to make sure that they fit within the terms of
the treaty and that there is a sufficient amount of evidence to es-
tablish a basis for proceeding.

However, the primary point at which this could become a ques-
tion is in the end, after a court has found someone extraditable. It
then comes back to the Department of State and any sort of indi-
vidual questions that might be raised concerning the particular
case, not only the political motivation, but if there are other con-
cerns about treatment or what have you, are typically raised at
that stage.

In our experience, in those cases in which there could be a politi-
cal motivation it is really the defendant who is most keenly aware
of that fact who brings it to the attention not only of the Depart-
ment of State, but also of others, including courts at all stages in
the process. So I think we have found that this is raised, if it is
an issue. In some cases it might also be evident simply from look-
ing at the request that it is not well founded. But if there is a par-
ticular hidden angle, I think the defendant is often the one to bring
it out.

Senator GRAMS. Has the United States ever made a refusal on
these grounds that you can think of?

Ms. BOREK. It is not uncommon for requests initially to be found
lacking in sufficient documentation. In some cases that is simply
because they do not really have a good case. In other cases it could
be because there is really some more questionable motive. I think
it is rare for a case to actually get through the whole process and
only have it come out at the end.
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Senator GRAMS. The India treaty contains an exchange of letters
that requires consultation and agreement, in addition to the nor-
mal treaty requirements, when extradition is sought for a court,
and that is apart from the ordinary criminal laws of the requesting
state. But why was this exchange of notes necessary in this treaty?

Ms. BOREK. At the time this treaty was negotiated there were
difficulties concerning not only terrorism but the government re-
sponse to terrorism. There was a particular law, the Terrorist and
Disruptive Prevention Act, which was used in connection with the
tciletention and prosecution of persons charged with terrorist of-

enses.

This law has lapsed as of 1995, but it still has some retroactive
effect for cases under investigation and trial prior to that time. We
were concerned that this law had particular limitations upon the
rights of defendants that have been the subject of criticism, not
only from nongovernmental groups but also from the Department
of State in the human rights reports, and we were not prepared to
undertake any sort of blanket obligation to extradite if there was
going to be prosecution under that law.

In fact, the presumption is that we would not extradite if there
was going to be prosecution under that law. So we wanted to have
an understanding, a clear understanding and arrangement with
the government of India on this point.

Senator GRAMS. Under what circumstances would the United
States agree to extradite an individual to such a court?

Ms. BOREK. I do not know that we can imagine the situation
under this particular law, but in general I suppose if you had a sit-
uation where, for example, an individual had been responsible for
a bombing along the lines of the bombings of the Embassies in
Kenya and Tanzania and there was no other viable way of pros-
ecuting the person, I suppose we would take a very serious look at
how deep our concerns were and exactly what our concerns were
in connection with the due process rights of the defendant.

But I do not think, since this particular law is retroactive and
we know the universe of cases—at least someone theoretically
knows the universe of cases—we do not anticipate it in connection
with this particular treaty.

Senator GRAMS. Could any of the extradition treaties be used to
extradite an individual to a multilateral criminal tribunal through
one of the treaty partners?

Ms. BOREK. Not directly. The question would be whether, having
extradited someone to, for example, one of the treaties that is pend-
ing now, the treaty partner would turn around subsequently and
retransfer or re-extradite someone to the multilateral institution.
This is covered implicitly in limitations which are typically referred
to as the rule of specialty, which put certain restrictions not only
on retransfer, but also on adding charges that were not contained
within the original extradition request. Of course, that would also
be the case in this kind of situation. It does require the consent of
the extraditing state to do this. We have discussed informally the
fact that, because this is implicit, it might be desirable to clarify
and make it explicit in connection with this type of situation.

Senator GRAMS. Do we have any opportunity for any redress if
the extradition has taken place and we find out that a prisoner is
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being moved to a third country or additional charges are added? I
mean, once the horse is out of the barn, so to speak, do we have
any way to police that type of activity?

Ms. BOREK. I am not aware that there has ever been a problem
in this area. This is one of the most fundamental undertakings in
an extradition agreement. It is well accepted, I think, as estab-
lished not only in U.S. practice, but generally in extradition prac-
tice. I think our experience has been that countries respect it.

In fact, it is quite common to get requests to add additional
charges. So there is a history of compliance there.

Senator GRAMS. Could any of the mutual legal assistance treaties
be used to provide information to a treaty partner for use in an in-
vestigation by a multilateral criminal tribunal?

Ms. BOREK. There is a standard provision in the mutual legal as-
sistance treaty which limits the use of information. I will just sort
of read one which is from the Luxembourg treaty. It says that:
“The central authority of the requested state may require that the
requesting state not use any information or evidence obtained
under this treaty in any investigation, prosecution, or proceeding
other than that described in the request without the prior consent
of the requested states.”

There is an exception where it has been made public, and then
there is an exception which is basically for the United States, when
it is required to disclose information to the defendant, for example,
as exculpatory material. But the fundamental obligation is that, to
the extent this is not public information, the state providing the in-
formation can require that it should not be used in any other pros-
ecution, including other prosecutions by the state itself.

Mr. RicHARD. If I may add just a historical footnote, the use limi-
tation has historically been used as a sword against us with respect
to our ability to use information that we acquire, generally in the
context of tax cases or cases involving offenses that the other party
to the treaty does not necessarily want to support. So it has gen-
erally been used offensively against us, although I recognize and I
am not minimizing the concern here.

Each of the treaties—the whole construct here through the cen-
tral authority is to establish a relationship, if you will, between the
central authorities, and I would anticipate that we would have a
variety of opportunities to either attempt to block such a misuse of
our information or to know it in advance and then be in a position
to just simply assure that it not go over unless we had sufficient
comfort that 1t would not be used in this distorted way.

Senator GRAMS. Mr. Richard, I have a number of questions for
you. But Ms. Borek, if you would like to jump in and add anything
to these questions, please feel free to do so.

Mr. Richard, in the case of Balzeese versus the United States the
Supreme Court recently observed that the Fifth Amendment privi-
lege against self-incrimination might apply in instances of multi-
international or multinational law enforcement efforts. Do you an-
ticipate that this case will have any impact on the execution of
MLAT requests?

Mr. RiCHARD. We have contended with this issue of attempting
to invoke privileges, both domestic privileges and the privileges of
the other country. We have been dealing with this situation under
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existing treaties. It has not proven in my judgment to be a particu-
larly significant impediment, if you will, to our ability to proceed.

The recent Supreme Court ruling with respect to the availability
to invoke the Fifth Amendment as a result of fear of foreign pros-
ecution I suspect will assist us, if anything, in gathering informa-
tion. So I do not think it is going to be an impediment, frankly.

Senator GRAMS. Under the treaty, how do U.S. constitutional
protections apply to information or evidence collected outside of the
United States?

Mr. RICHARD. Let me say, the ultimate arbiter of that question
is a U.S. judge. For example, if we are taking a deposition abroad
and an individual seeks to invoke a privilege under U.S. law, the
provisions generally provide for us to take the testimony and have
that issue adjudicated at the time when we are seeking to admit
the evidence in a U.S. court.

The U.S. court can rule on the validity of the invocation of the
privilege. So ultimately there is evidence that will be before the
court in the United States and judged as to its constitutionality by
the U.S. court.

This has raised interesting questions, but with respect to issues
of acquiring information and evidence pursuant to the treaty I
think the Fourth Amendment reasonableness standard will be
looked to heavily by the courts and if the process employed reason-
able, and that it will be because it will be pursuant to the laws of
the receiving country, pursuant to the treaty, I think the courts
will appreciate that the process has been a reasonable one.

Senator GRAMS. According to some of the statistics that I have,
although there has been an increase in extraditions to the United
States, the number of extraditions from the United States has actu-
ally declined. Is it accurate that there has actually been a decline
in extraditions from the United States?

Mr. RicHARD. Well, I think in terms of the actual numbers that
we have managed to send out pursuant to extradition treaties, our
statistics I believe do reflect a small decline. Staff brought it to our
attention and we have been considering possible reasons for it. One
of them, and it is pure speculation on my part at this time, is that
at one time extraditions were few in number, the defense bar tend-
ed to be fairly unfamiliar with what is a fairly old and archaic
process.

But those times are changing now. The extradition is being ex-
amined very closely. I think that it is taking more and more time
to get them through our courts and I suspect that this may be
slowing down our own process, if you will. There is more inclina-
tion to seek habeas relief when there is an extradition granted by
our courts, and I do think the courts are taking a hard look at it.

As you know, they recently entertained a challenge to the entire
structure of our extradition relationship in the LaBue case. Ulti-
mately that was resolved upholding the current structure, but nev-
ertheless that alone created a certain interest in the entire field by
the legal community.

Senator GRAMS. As you stated in your testimony, Mr. Richard,
the pending treaties are mainly with Caribbean countries as well
as Eastern and Western Europe, and will be important to law en-
forcement efforts with regard to money- laundering, organized
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crime, and drug trafficking. A thorny effort in the area of inter-
national criminal investigations has been the unwillingness of
countries to forego bank secrecy protections.

Now, what progress do these countries make in enabling law en-
forcement to retrieve any bank information previously that had
been protected by the bank secrecy laws before?

Mr. RICHARD. Frequently it is precisely the treaty itself that pro-
vides the mechanism to pierce the bank secrecy and other domestic
confidentiality provisions. When we go under a letters rogatory
process, frequently the domestic law would not permit the court on
the basis of comity merely to set aside the secrecy provisions. Pur-
suant to the treaty, we do acquire and it is a major point of nego-
tiations to be sure that we do have access to bank records and
other similar confidential materials. These are indispensable for
making money-laundering cases, drug cases, and the like.

I think the Cayman Island treaty, which has been in place for
a while, is a prime example where before the treaty we had a ter-
rible time trying to pierce bank secrecy. Under the treaty we do it
routinely now. We would hope that we would continue to see good
results under the treaties.

The question of money laundering is particularly acute. A lot of
these countries have by reputation alone significant money laun-
dering problems and it is precisely for that reason that we wish to
have the treaty as a vehicle for trying to pierce that secrecy.

Senator GRAMS. Under a Senate condition to ratification of a bi-
lateral tax treaty with Luxembourg, the pending mutual legal as-
sistance treaty with that country must be first ratified. What, if
any, additional law enforcement tools will that treaty provide for
the investment of criminal and civil tax investigations in Luxem-
bourg?

Mr. RICHARD. You are talking about the tax treaty?

Senator GRAMS. Yes.

Mr. RICHARD. Or the mutual legal assistance treaty? The mutual
legal assistance treaty will only apply to a criminal tax matter,
where the tax treaty itself applies to both criminal and civil and
is much more specific and broad-based than the one with the trea-
ty.

The current treaty in Luxembourg, mutual legal assistance trea-
ty, provides that assistance will be granted for offenses involving
value added taxes, sales taxes, excise taxes, customs duties, and
any other taxes therein after agreed to by the contracting parties
through the exchange of diplomatic notes.

Senator GRAMS. The mutual legal assistance treaties commit the
United States to search, seizure, and delivery at the request of a
foreign government and empower American courts to issue war-
rants and other orders necessary to execute a treaty request. Now,
the Electronic Communications Privacy Act and the Foreign Intel-
ligence Surveillance Act both reinforce the commands of the Fourth
Amendment with procedural requirements that may not them-
selves be constitutionally required.

So does the treaty require the United States to honor a treaty
request for electronic surveillance within the United States?

Mr. RICHARD. Sir, I am not aware that mutual legal assistance
treaties have ever been used as a vehicle for acquiring electronic
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surveillance, except at best in situations where we had independent
jurisdiction of the activities. Where this is a crime committed whol-
ly abroad and there is no jurisdictional basis for our own law en-
forcement, I am not aware that we have ever done that.

The whole concept of search and seizures in the mutual legal as-
sistance area must be done in accord with U.S. domestic law. So
that it is not something that, for example, both in terms of the
standard and the jurisdiction, that our own courts will not scruti-
nize and determine if it is constitutional. The mere fact that a
country is requesting it will not be dispositive of our ability to do
it.

But like I say, I am not aware that we have ever done that under
a mutual legal assistance treaty. Certainly this is only limited to
criminal requests, so that, for example, a foreign intelligence serv-
ice approaching us for assistance in connection with an intelligence
matter, this treaty would not be available for that.

Senator GRAMS. In another area, the Hong Kong Prisoner Trans-
fer Treaty that was mentioned contains a standard provision re-
garding the enforcement of sentences in the country receiving the
transferred prisoner. Specifically, the treaty requires that the laws
and procedures of the party receiving the prisoner regulate the con-
tinued enforcement of the sentence with respect to the conditions
for imprisonment and any reduction of sentence, conditional re-
lease, or parole.

So how does the United States ensure that the prisoner who is
transferred under similar treaties actually would finish out their
sentences in prison?

Mr. RICHARD. When you say “ensure,” I am not sure that we
have a mechanism per se to ensure it. We are in a position to make
inquiry as to what the conversion is, if you will, in terms of the
sentence. At times, if we are not satisfied with what we anticipate
would be the length of time, if you will, we always have the option
of refusing to transfer.

I cite, for example, the Barraldini case with Italy, where that is
precisely an issue between us and Italy. After the fact, of course,
one of our concerns is that we not see a revolving door, if you will,
we transfer a prisoner and the next moment the prisoner is re-
leased pursuant to the laws of the receiving country.

I think as a practical matter we become familiar with the proc-
esses of the host government and try to ensure that we have a fair
read on what we can expect. But I have seen it work the other way,
in all candor. I have seen prisoners suffering significant legal sen-
tences abroad transferred here and, in accord with our system, the
amount of time they spend in the U.S. on a converted sentence is
much less than that which is imposed abroad. It is a reciprocal as-
pect of the situation.

But we are in a position to simply refuse if we do not think it
is going to be fair and equitable under the circumstances.

Senator GRAMS. Now, what guidelines are applied in the deci-
sion, then, to consent to such a transfer so as to ensure that pris-
oners that have committed violence or other serious crimes are not
eligible for transfer and potential release in the receiving country?
So you are saying that there are guidelines or there are inquiries
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made or assurances that you want to have before the transfer
would actually be made?

Mr. RicHARD. Yes. Well, I do not want to suggest that in every
case we seek specific assurances. We do not. We have a process in
place, which I would be glad to articulate in writing to the commit-
tee. But essentially it consists of consulting with the prosecutors,
consulting with the law enforcement agencies that had developed
the case, interested parties, victims if necessary, to get an indica-
tion from them as to the receptivity of a transfer.

Frequently we look to issues of have they cooperated with law
enforcement after their conviction, do they have any outstanding
fines, have they made the restitution required, and so forth. Then
we make a policy judgment in a particular case whether to grant
it or not.

Where we have anticipated or a basis to believe, because of their
own family ties, being in the United States, notwithstanding their
citizenship, we might be very reluctant to transfer because chances
are that individual once they hit the streets will try to come right
back to the U.S. So it is an assessment. But I can give you a chap-
ter and verse of how we go through the process.

Senator GRAMS. I would probably prefer that in writing if you
could, just give us a short background on it.

Mr. RICHARD. Yes, I would be glad to.

Senator GRAMS. Thank you.

State law enforcement officials also have the ability to request
extradition through your office as well as to seek law enforcement
from a foreign country. What kinds of educational outreach does
the Department of Justice do to ensure that State law enforcement
officials are aware of the treaties, the benefits, and also some of the
procedures for utilizing these treaties? Is there an outreach, a pro-
gram that is available?

Mr. RicHARD. Yes, and one that is becoming more and more in-
tense. We have recently begun a program whereby we bring in as
a representative of State and local authorities a detailee right into
our Office of International Affairs. We also participate in a variety
of conferences with State and local authorities when they meet.
There are annual national conferences among State extradition of-
ficials, for example. We are always in attendance and provide pres-
entations.

We have various manuals that we have prepared on the proce-
dures for preparing extradition packages which we send out. The
Attorney General recently wrote to, I think, just about every local
prosecutive agency identifying our Office of International Affairs as
the vehicle for answering any of their needs in the international
area on extradition and mutual legal assistance.

We are exploring additional avenues, if you will, primarily
through our State and local law enforcement committees as an ad-
ditional vehicle for educating State and local authorities on the
process. Our objective is to bring State and local officials into the
entire process. In particular, for example, we want to get their
feedback as to what the priority countries should be in terms of fu-
ture negotiations, for example. We want to know where they are
encountering problems in acquiring evidence or fugitives fleeting
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and so forth. So we want them to be partners with us in this whole
international enforcement arena.

Senator GRAMS. Now, prior to extradition in capital murder cases
some treaty partners seek assurances that the death penalty will
not be imposed in the event of a guilty verdict. Now, the Secretary
of State generally gives that assurance based on similar assurances
from the U.S. State seeking extradition.

Is such an assurance from the State government sufficient for
most foreign governments?

Mr. RicHARD. Maybe Ms. Borek can answer that. My under-
standing is that by and large, yes, although on occasion I seem to
recall that sought State Department assurances themselves that
this is an accurate assurance. But I would stress, though, that this
is a process of consultation with the State authorities. It is their
choice whether to give the assurances or not, and it is a balancing
act. Do they wish to forego the extradition request, which may be
the consequence of not giving the assurance, and rely on the hope
that the individual might at some future time be apprehended if
he or she were to leave the country or what have you and locate
somewhere else?

It is a decision that frequently is a difficult one to make by the
State authorities, and we work with them the best we can. At
times we can convince the host government that the assurances,
while not categorical, are adequate, so that they not be in effect de-
nied, that the extradition is not denied across the board and the
State interests are protected.

It is not, as I say, a situation that we necessarily endorse, al-
though on one occasion in one of the treaties we want the capabil-
ity of demanding assurances because the other country has at least
the potential of having the death sentence for crimes that we would
not otherwise impose the death penalty on.

Senator GRAMS. Ms. Borek, did you want to add anything?

Ms. BOREK. Thank you. I think foreign governments generally re-
alize that having the assurance of the actual prosecuting authority
is more important than having the assurance from the State De-
partment from the practical point of view. Certainly, we always
seek that as a precondition for giving any further assurances.

I think that, as Mr. Richard said, from time to time we are asked
to endorse that assurance. But I think this has been generally ef-
fective, and when there has been a difficulty it is not with the
source of the assurance. There have been issues with Italy about
the whole system and how it works, but it certainly is not because
they have any particular lack of confidence in State or local pros-
ecuting authorities.

Senator GRAMS. Would there be any question of the method of
execution?

Mr. RICHARD. That has on occasion come up, come up in the con-
text of concerns expressed by the European court on this death row
phenomenon, the individual has been on death row so long that
that process itself has proven unusual in the judgment of some. So
that is often the basis of an attack, if you will, on the process, not
directed necessarily at death penalty concepts, but rather the proc-
ess employed in this country and the length of time it takes from
conviction to the execution.
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So this is being raised on occasion in the European courts, but
so far it has not precluded, at least to my knowledge, an extra-
dition on that basis alone.

Senator GRAMS. What recourse does the Secretary of State have
if the U.S. State does not honor its agreement to suspend the death
penalty where an extradited murderer is found guilty in a capital
murder case? Again a hypothetical.

Ms. Borek. That is a question which has been the subject of con-
siderable legal analysis. I cannot give you a definitive answer on
that because, happily, it has never been an issue in a real case. |
think we rely fundamentally on the validity of the assurances in
the first instance. Otherwise I think we would have to seek some
sort of legal action vis a vis the authorities in question and inter-
vention via the Justice Department if necessary.

Senator GRAMS. And you would employ intervention? I mean, you
would see that as a logical——

Ms. Borek. Certainly we would want to see the assurances
upheld. I think we would consider that as an absolute last resort.

Senator GRAMS. Mr. Richard, just one final set of questions here.
In your testimony you referred to the United States being on the
cutting edge of criminalizing newly emerging criminal activity,
such as money laundering, computer-related abuses, and environ-
mental crimes.

Mr. RICHARD. Yes, sir.

Senator GRAMS. Do each of the pending extradition treaties re-
quire extradition for these crimes?

Mr. RiCHARD. I believe all of them—it is all under the dual crimi-
nality concept. When we go into extradition negotiations, we do
particularly hone in on just what are the laws of the other country
with respect to these kinds of offenses. It goes on: computer crimes,
money laundering, conspiracy, what we call our RICO statute, our
racketeering statute, and the like.

So we try to satisfy ourselves, when possible, that we have the
broadest coverage as possible.

All the extradition treaties that we have before us do cover these
types of offenses.

Senator GRAMS. Have mutual legal assistance treaties currently
in force, have they been effective in ensuring extradition of individ-
uals charged with these types of crimes as well?

Mr. RicHARD. That is an interesting question. I am not sure that
we have ever gone back and taken a look at the evidence that we
have acquired under a mutual legal assistance treaty and seen how
much of that has been subsequently incorporated into an extra-
dition request. I am not sure I can answer that.

However, I do know in many of these cases we use them in tan-
dem, if you will, so that we are in effect requesting the extradition
plus we are requesting assistance in gathering evidence from that
location at the same time. At times under the extradition provi-
sions at the time of the arrest of the individual he or she may be
in possession of materials which by the terms of the extradition
treaty are also seized. So they are effective vehicles, but I am not
sure we collect statistics along those lines.

Senator GRAMS. Mrs. Borek, anything to add?

Ms. BOREK. No.
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Senator GRAMS. Well, that is all the questions I had, but what
I would like to do is leave the record open for probably the remain-
der of the week in case—I know other members of the committee
might want to submit some questions in writing for you. If that
happens, if you could answer and respond and send them back to
the committee in due process, hopefully. If you have any other ad-
ditional information that you would like to supply to the commit-
tee, please do that as well as in writing.

Again, I want to thank you for your time this morning and your
answers, and I appreciate the responses.

Mr. RicHARD. Thank you very much, Mr. Chairman.

Ms. BoOrRgK. Thank you.

Senator GRAMS. The hearing is now complete.

[Whereupon, at 11:12 a.m., the committee was adjourned, subject
to the call of the Chair.]
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DEeArR Ms. McNERNEY: The Department of Justice has carefully considered the pro-
posals from the National Association of Criminal Defense Lawyers with respect to
the mutual legal assistance treaties, prisoner transfer treaties, and extradition trea-
ties now pending before this Committee. We believe that these proposals, if adopted,
would hamper rather than enhance law enforcement efforts to develop effective
mechanisms for securing cooperation from foreign criminal justice agencies.

I. MUTUAL LEGAL ASSISTANCE TREATIES (MLATS)

The NACDL’s proposal that the Senate place language in the reports that purport
to allow any of the hundreds of Federal or state judges across the country to order
the Government to make MLAT requests on behalf of criminal defendants, despite
the explicit language to the contrary in the treaties themselves, would be contrary
to the public interest in fighting international crime effectively. This proposal
strikes at a basic premise of the treaties, and in the unlikely event our treaty part-
ners would accept such a change, could transform the MLATSs from important and
useful law enforcement tools into mechanisms of little value to the government
which, moreover, can be used by defense attorneys to frustrate criminal prosecution.

The Department of Justice believes that the MLATSs before the Committee already
strike exactly the right balance between the needs of law enforcement and the inter-
ests of the defense. The MLATSs were intended to be law enforcement tools, and
were never intended to provide benefits to the defense bar. It is not “unfair” for
MLATS to govern assistance solely between U.S. and foreign Government prosecu-
tors and investigators, any more than it is improper for the FBI to conduct inves-
tigations for prosecutors and not for defendants. The Government has the job of as-
sembling evidence to prove guilt beyond a reasonable doubt, so it must have the
tools to do so. The defense does not have the same job, and does not need exactly
the same tools.

We know that the NACDL has raised this issue repeatedly since 1988. For exam-
ple, in 1992, Michael Abbell (then counsel to leaders of a Colombian drug cartel)
strongly urged on behalf of NACDL that this Committee require that MLATSs permit
requests by private persons such as defendants in criminal cases. To our knowledge,
however, no court has ever ruled that due process or fairness require that MLATSs
be made available to defendants. The Senate Foreign Relations Committee did not
adopt NACDL’s proposals in 1988 or 1992, or at any time since then, and the far-
thest the Committee has gone to accommodate this claim has been to comment, in
connection with one MLAT in 1989:

[Cloncern was raised that defendants in criminal cases are explicitly excluded
from use of the Mutual Legal Assistance Treaties. The committee notes that
nothing in this treaty is intended to negate the authority of the Court to ask
the prosecution to make requests for information under the treaty. (emphasis
added)

The Committee has since declined to include such language with respect to any sub-
sequent MLATS. It should be noted that the 1989 comment referred only to a court’s
ability to request that the prosecution make an MLAT request, and thus is much
more reasonable than the NACDL’s current proposal that the Committee offer an
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opinion on the court’s power to order the U.S. Central Authority to make such re-
quests.

We believe that the Committee’s disinclination to adopt the NACDL’s suggestions
have been correct for several reasons.

First, a major problem with making defense requests under MLATS is that any
position we take is likely to be reciprocal. In other words, if the U.S. sends requests
on behalf of criminal defendants in the U.S., we may have to execute requests made
by our MLAT partners on behalf of criminal defendants abroad. This effectively will
force the Department of Justice, the FBI, and other U.S. agencies to help foreign
defendants (including drug traffickers like the members of the Colombian drug car-
tels) combat the criminal charges lawfully brought against them by our MLAT part-
ners. This may further the interests of U.S. defense attorneys representing those
persons, but it hardly serves the U.S. public interest. Indeed, in some cases, the
NACDL position would place the Department of Justice in an awkward conflict of
interest, because we would have to simultaneously help foreign prosecutors obtain
the evidence needed to convict foreign criminals and assist those same criminals to
avoid conviction.

Second, since the MLATs were not negotiated for use by the defense, they contain
several provisions which make them inappropriate instruments for defense requests.

For example, the MLATS require the Requested State to pay much of the costs
of executing requests for assistance. When we anticipate the costs of a proposed
MLAT, we considered the likely volume of requests from U.S. and foreign law en-
forcement, but no assessment of possible defense requests is made. Since our treaty
partners likely make the same calculation, some of them may refuse to ratify an
MLAT rather than take on an obligation to assist criminal suspects as well as U.S.
law enforcement.

Another, more important issue involves the processing of requests. Each MLAT
names the Attorney General as Central Authority for the United States. The Attor-
ney General has delegated many of the duties of this role to the Office of Inter-
national Affairs (OIA) in the Criminal Division. The function of that Office is not
merely one of a “post office” or “switchboard” for the transmission of requests, but
rather involves, on a daily basis, a critical role in the prosecutive process, including
consulting with and advising the prosecutors seeking assistance under the MLAT.
OIA regularly resolves questions as to how best to cast a request so that it will fall
within the scope of the relevant MLAT; develops strategies designed to obtain evi-
dence in a form admissible in a U.S. court; and collaborates with the requester to
present the request in the most effective form, and with the most persuasive argu-
ments, in order to convince the requested state to provide the assistance needed.
All of this requires a probing analysis of all the relevant facts in the case, and, in
essence, creates an “attorney-client” relationship between the requestor and the OIA
attorney. To place OIA in the position of counselling the defense in the formulation
and transmittal of MLAT requests and advocating such requests to foreign officials
creates a conflict of interest. (This is particularly true in Federal criminal cases,
where the prosecutor and the defendant may be seeking, through OIA, to pursue
evidence in the same case). It also is doubtful that the defense would wish to fully
disclose the theory of its case, the evidence it already has, and its proposed trial
strategy, and other extremely sensitive matters relating to its trial strategy to a fed-
eral prosecutor working for the Criminal Division of the Department of Justice.
That, however, is precisely the kind of disclosure that is essential for OIA to prop-
erly and successfully pursue MLAT requests. Moreover, there is a further conflict
of interest since OIA must necessarily establish a priority among the requests it re-
ceives, identifying and handling the more urgent ones earlier than the less urgent.

Finally, the MLATSs before the Senate were designed to provide solutions to prob-
lems that our prosecutors encounter in getting evidence from abroad. The problems
encountered by prosecutors in employing letters rogatory are most serious when
seeking evidence before indictment, and criminal defendants never had those prob-
lems at all. Even post-indictment, the problems faced by the Government and the
defense are not equivalent, because. The defendant frequently has far greater access
to evidence abroad than does the Government, since often, it was the defendant who
chose to use foreign institutions (such as foreign banks in which evidence is located)
in the first place. Thus, the Government most often uses MLATSs to obtain copies
of a defendant’s foreign bank records; in such cases, the defendant already has cop-
ies of the records, or can easily obtain them simply by contacting his or her bank
directly. Similarly, the Government uses MLATSs to arrange through the foreign gov-
ernment to question the defendant’s criminal associates abroad, persons that the de-
fendant can usually contact and speak to without foreign government intervention.
In short, the NACDL proposal is a “solution” for which no serious problem has ever
emerged.
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II. INTER-AMERICAN PRISONER TRANSFER CONVENTION

The NACDL supports the Senate approval of the Inter-American Prisoner Trans-
fer Convention, which was transmitted to the Senate September 30, 1996. The De-
partments of Justice and State also support approval of this convention, as well as
approval of the Inter-American Mutual Assistance Treaty and companion Protocol
on Assistance in Tax Cases; the Inter-American Convention on Firearms Traffick-
ing; and the Inter-American Convention Against Corruption. The Committee may
wish to schedule a single hearing on all of these OAS law enforcement treaties.

III. EXTRADITION TREATIES

The NACDL suggests that some of the treaties now before the Senate “contain
waiver of extradition provisions that do not follow the most recent U.S. extradition
treaties.” In fact, the treaties before the Senate are typical of recent extradition
treaties on this point. The NACDL is simply incorrect when it suggests that most
recent U.S. treaties mandate that waivers occur “in a formal court proceeding ...
in which [the fugitive] is: (1) represented by counsel; (2) advised of his rights under
the treaty and the laws of that country; and (3) advised as to the effect of his waiver
under the laws of the requesting country.” While it is true that many recent U.S.
extradition treaties contain some provision for simplifying or waiving extradition,
most do not specify the procedure to be followed for waivers, and none of them go
into the level of detail that the NACDL suggests. In our view, it is sufficient if the
treaty states that waiver may be take place, leaving the precise procedure to be fol-
lowed to the law and practice of the state where the proceeding occurs.

The Administration is committed to bringing these treaties into force as soon as
possible. We stand ready to respond to any further questions the Committee may
have about these treaties.

Sincerely,
MARK M. RICHARD,
DEPUTY ASSISTANT ATTORNEY GENERAL.

UNITED STATES DEPARTMENT OF STATE,
WasHINGTON, DC 20520,
September 29, 1998.

THE HON. JESSE HELMS,
Chairman,

Committee on Foreign Relations,
United States Senate.

DEAR MR. CHAIRMAN: Following the September 15, 1998 hearing at which State De-
partment officials testified, additional questions were submitted for the record.
Please find enclosed the responses to those questions.

If we can be of further assistance to you, please do not hesitate to contact us.

Sincerely,
BARBARA LARKIN,
ASSISTANT SECRETARY,
Legislative Affairs.
Enclosure:
As stated.

RESPONSES OF THE DEPARTMENT OF STATE TO QUESTIONS ASKED BY SENATOR HELMS

1. During the 105th Congress, the Senate has been asked to give its advice and
consent on almost as many MLATSs as have entered into force in the last 20 years.

Question 1A. How many MLATS are estimated for the 106th Congress?

Answer. Based on the number of mutual legal assistance treaties currently under
negotiation or recently signed, we estimate that as many as 12-15 new MLATSs will
be signed and sent to the Senate for advice and consent to ratification by the end
of the 106th Congress.

sz)estion 1B. How many MLAT requests did the United States receive in the last
year?
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Answer. The U.S. Justice Department’s Office of International Affairs opened 416
cases involving requests received under the twenty MLATSs now in force. A chart
showing the breakdown of these cases by country is at Annex 1. Some of these cases
involve multiple requests from the other country. With respect to this question and
questions 1C through 1E, we note that statistics regarding formal requests reflect
only one advantage of creating MLAT relationships. The relationships created be-
tween the Central Authorities enable numerous informal contacts and cooperation
in law enforcement matters beyond those which are reflected in formal requests.

Question 1C. How many MLAT requests did the United States submit in the last
year?

Answer. The U.S. Justice Department’s Office of International Affairs opened 290
cases involving requests under the twenty MLATSs now in force. The attached chart
shows the breakdown of these cases by country. Several of these cases involve mul-
tiple requests to the other country. Some of these cases were opened by the Office
of International Affairs but have not yet resulted in requests being made (e.g., re-
quests may be in preparation or may not, based on available information, meet the
relevant treaty’s requirements)

Question 1D. How many additional MLAT requests is the United States likely to
receive annually should each of the pending Treaties go into effect?

Question 1E. How many additional MLAT requests is the United States likely to
submit annually should each of the pending Treaties go into effect?

Answer. It is not possible to predict with certainty the number of requests that
will be received or submitted annually under a particular treaty or treaties because
the number of requests is greatly affected by factors that cannot be quantified or
predicted (including, for example, shifting crime trends in both the U.S. and the for-
eign state, the pace at which each treaty partner enacts implementing legislation,
and the degree to which individual and institutional witnesses in the requested
state cooperate with particular requests). The nineteen countries with MLATSs now
before the Senate together generated about 84 incoming cases and 42 outgoing cases
in the last year under the pre-MLAT procedures now in place. It is reasonable to
assume that at least that number of cases overall will be generated once the pro-
posed MLATS enter into force.

Question 1F. What are the most common types of assistance we are asked to pro-
vide?

Answer. The most common type of assistance the United States is asked to pro-
vide under our mutual legal assistance treaties is to arrange for a statement to be
taken from a person located in the United States regarding an investigation possible
prosecution of that person abroad. The U.S. is frequently asked to obtain bank
records or corporate documents located in the U.S. that are related to suspect finan-
cial transactions in other countries.

Question 1G. What are the most common types of assistance we request?

Answer. The most common type of assistance we request is the production of bank
or business records located abroad that are related to suspect transactions being in-
vestigated or prosecuted in the United States. Other kinds of requests include re-
quests for interviews in the foreign state with suspects or witnesses, requests for
government records such as police reports or records of convictions, and requests to
help arrange for witnesses to travel to the U.S. for questioning. The type of assist-
ance requested varies with the state involved. For instance, Switzerland, the Cay-
man Islands, and the Bahamas are major financial centers, and a large percentage
of our requests there are for bank and business records; conversely, relatively few
of our requests to the Philippines have been for bank records.

Question 1H. How might the types of assistance sought and requested be expected
to change in the future?

Answer. We do not expect the types of assistance to change significantly in the
future, but it is almost impossible to predict this with certainty.

Question 1I. How might the types of assistance sought and requested be expected
to differ under the pending Treaties should they go into effect than under existing
MLATS?

Answer. We do not expect the types of assistance sought and requested to differ
under the pending treaties from the overall situation under the existing MLATS.
However, we expect the assistance sought and received to vary by treaty, based on
the needs in individual cases.

2. The Technical Analyses accompanying various MLATSs have from time to time
offered an understanding of the reach of an essential interest clause or some other
feature common to most MLATS or to the practices associated with their implemen-
tation.
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Question 2A. To what extent do these individual understandings have general ap-
plication?

Answer. The discussion of the “essential interests” clauses found in each of the
Technical Analyses is intended to reflect the discussion of the relevant provision
during the negotiation of that particular MLAT. The understandings reached in the
negotiation of the relevant clause were generally similar among the various treaties
and to that extent they are of general application. Where a particularly detailed or
nuanced understanding of “essential interests” was agreed upon in a particular ne-
gotiation, that fact is reflected in the Technical Analysis (see, e.g., Technical Analy-
sis of the U.S. Australia MLAT).

Question 2B. Under what kinds of circumstances are we likely to invoke the es-
sential interests clause?

Answer. We would be likely to invoke the essential interests clause, for example,
if executing the request would prejudice U.S. security interests, might oblige us to
take action that we believe would violate the Constitution, or if executing the re-
quest would be inconsistent with an applicable proviso developed during the ratifica-
tion process.

Question 2C. Under what kinds of circumstances are other nations likely to invoke
the essential interests clause in response to a request from us?

Answer. None of our MLAT treaty partners has yet denied a U.S. legal assistance
request on essential interests grounds. We could envision, for example, a request
being denied on national security grounds or perhaps where the request involves a
case or investigation for which the death penalty is possible in the United States
but not in our treaty partner.

Question 2D. Would you permit one of the several States of the United States that
has abolished the death penalty to decline to execute a Treaty request related to
a capital offense on the basis of the essential interests clause?

Answer. Under each of the MLATS, only our Attorney General, as Central Author-
ity, or her designee, may deny a request on the basis of essential interests. More-
over, the overwhelming majority of MLAT requests are executed by Federal officials
acting under Federal law (28 U.S.C. §1782), and state officials would not usually
be involved. If for some reason state officials were called upon to execute an MLAT
request, we would not expect them to decline to execute a request because it related
to a capital offense, because we believe that even those states that have abolished
the death penalty recognize the important public interest in efficient and effective
investigation of capital cases in other nations. Indeed, states within the U.S. that
have abolished the death penalty do not refuse to cooperate with other states within
the U.S. that do have capital punishment, and we expect them to cooperate simi-
larly with our MLAT partners.

Question 2E. Has the United States ever denied a request based on the “essential
interests” proviso included in most MLATS? What inquiry is made to ensure the re-
quirements of this proviso are met?

Answer. So far, the United States has not denied any requests based on the essen-
tial interests provisos. The thorough inquiry we make to ensure that the require-
ments of the various provisos are enforced involves the identification by the Justice
Department of the relevant senior government officials who will have access to the
information, and consultation with all other appropriate intelligence, antinarcotic
and foreign policy agencies to make the relevant determinations.

Question 3. Does the term “person” in the locate-and-identify articles refer only
to human beings? Does the term “person” in the locate-and-identify articles refer to
fugitives?

Answer. The term “person” in locate and identify articles refers to both human
beings and legal persons (e.g., corporations or institutions). The person could refer
to a fugitive whose location we want to ascertain, but it could also be a witness we
would like to interview or a person whom we wish to serve with process.

Question 4. Why is the Extradition Protocol with Spain necessary? Are there any
specific cases this Protocol would affect?

Answer. The primary reason the Extradition Protocol with Spain was negotiated
was that the main U.S.-Spain Treaty requires that extradition not be granted if the
statute of limitations of either the Requesting State or the Requested State has ex-
pired, and this proved to be extremely difficult to implement. The Protocol sub-
stituted the much simpler rule that the statute of limitations of the Requesting
State alone be applied. The Protocol also addresses the issue of amnesties by stating
that amnesties in the Requested State will not bar extradition, and includes provi-
sions on waiver of extradition and rule of specialty. The changes to the U.S.-Spain
extradition relationship will be of general future application and will affect any fu-
ture case brought under the treaty, as amended. The Protocol was not negotiated
to address any particular pending or future case.
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Question 5. Why is the Extradition Protocol with Mexico necessary? Are there any
specific cases this Protocol would affect?

Answer. The primary reason for the Mexico Protocol is that the main U.S.-Mexico
Extradition Treaty does not provide for temporary extradition for trial of persons
whose final extradition must be deferred because they are serving long sentences
in the Requested State.

An important impetus for the Protocol was the inability of U.S. and Mexican au-
thorities under the 1978 Treaty to effect the temporary surrender to New York of
a dangerous felon (Luis Martinez) wanted for prosecution there on multiple murder
charges. Arranging Martinez’ trial in New York, before the completion of a seven-
year Mexican prison sentence he was serving, was urgent because of the imminent
loss of the only eyewitness to the crime, who was planning to leave the country.
Given the relatively more serious nature of the U.S. charges, Mexico eventually
agreed to parole Martinez so that he could be released and surrendered to U.S. au-
thorities. According to our most recent information, he is currently awaiting trial
in New York.

Question 6. Please state for the record the countries that:

e are required by the pending treaties to extradite their nationals.

* have the discretion to extradite their nationals and the legal authority to extra-

dite their nationals under domestic law.

« have the discretion to extradite their nationals but do not have the legal author-

ity to extradite their nationals under domestic law.

Answer. The extradition treaties with Antigua and Barbuda, Argentina, Barbados,
Dominica, Grenada, India, St. Kitts and Nevis, St. Lucia, St. Vincent and the Gren-
adines, Trinidad and Tobago and Zimbabwe all require extradition of nationals. The
extradition treaties with Austria, Cyprus, Luxembourg, and Poland give each party
the discretion to extradite its nationals, but each of these nations at this time is
prohibited by statute or constitution from doing so. (At the time of the negotiations,
Poland apparently had the legal authority to extradite its nationals if a treaty so
provided, but a subsequent amendment of its Constitution eliminated that possibil-
ity). The extradition treaty with France gives the United States the discretion to ex-
tradite its nationals to France, but does not include similar discretion for France
to extradite its nationals to the United States; a 1927 statute prohibits France from
extraditing French nationals.

The Mexico and Spain Protocols before the Committee do not address the issue
of extradition of nationals. For the record, however, Mexico will extradite nationals
under some circumstances. Spain historically has not extradited its nationals be-
cause of limitations in its national law, but a recent favorable judicial decision sug-
gests that extradition of nationals may become possible under some circumstances.

Question 7. Please state the State Department policy with regard to making a re-
quest for extradition to countries that do not extradite their nationals.

Answer. Where an extradition treaty partner is permitted but not required to ex-
tradite its nationals, the State Department might request extradition of that coun-
try’s national even if the relevant treaty partner had generally denied such re-
quests. We might make such a request, for example, in an effort to encourage the
country to exercise discretion available under its domestic law. In addition, there
are provisions in the new treaties with countries that do not now extradite their
nationals obligating the country, upon the U.S. Government’s request, to prosecute
their nationals if they are not extradited (see, e.g., Art. 3(2) of Luxembourg Treaty
and Art. 4(2) of Poland Treaty). The State Department in consultation with the Jus-
tice Department might in some cases seek extradition of a foreign national to trigger
a prosecution under one of these articles.

Question 8. Why was an annex to the Hong Kong Mutual Legal Assistance Agree-
ment necessary?

Answer. A general goal of U.S. MLAT negotiators is to maximize the scope of as-
sistance that is available under an MLAT. As a result, the majority of our MLATSs
do not contain a dual criminality requirement. However, Hong Kong’s negotiators
insisted upon the inclusion of a dual criminality standard in Article 3 (Limitations
on Providing Assistance) . The purpose of the Annex is to ensure that our requests
will be executed, irrespective of dual criminality, in connection with a wide range
of offenses that are important to us but which may not have identical counterparts
in Hong Kong law. These offenses include, but are not limited to: money laundering,
fraud against the government, the Foreign Corrupt Practices Act, racketeering, and
criminal exploitation of children. Somewhat similar annexes accompany several
other MLATS, including the MLAT with South Korea (which was approved by the
Senate August 2, 1996), the Cayman Islands (approved by the Senate Oct. 24, 1989),
and with Switzerland (approved by the Senate June 21, 1976).
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Question 9. Does the State Department find that the Hong Kong Agreements pro-
vide precedent for treaty relationships with non-sovereign entities? If so, please ex-
plain.

Answer. The State Department has viewed Hong Kong as a unique situation in
light of the autonomy of the Hong Kong criminal justice system after reversion and
the importance of our law enforcement interests. The United States has a long his-
tory of direct involvement with Hong Kong as a crown colony of Great Britain, in-
cluding an active law enforcement and prisoner transfer relationship which we have
every reason to continue. Hong Kong enters into each of these treaties with the au-
thorization of “the sovereign government which is responsible for [its] foreign af-
fairs.” In fact, both the United Kingdom and the People’s Republic of China ap-
proved the treaties through the Sino-British Joint Liaison Group.

The upcoming reversion of Macau to the sovereignty of the PRC, in December
1999, presents another case in which we will have to address the need to continue
an existing law enforcement relationship. As we begin planning for reversion, if an
arrangement similar to that used for Hong Kong seems appropriate, we would con-
sult with the Committee.

Question 10. Why do the mutual legal assistance treaties differ with respect to
the inclusion of standard forms in the treaty document?

Answer. We usually seek to include provisions for use of forms in the treaty in
order to ensure that evidence obtained under the MLAT (especially bank and busi-
ness records) will be admissible in U.S. courts as provided by U.S. law (see 18
U.S.C. §3505). While these forms could be developed by the Central Authorities dur-
ing implementation of the treaties, we have found it extremely helpful in the imple-
mentation if the forms are agreed upon during the negotiations and contained in
the treaty document itself. Thus, three such forms are found in MLATSs with Anti-
gua and Barbuda, Australia, Barbados, Brazil, Dominica, Grenada, Israel, St. Kitts
and Nevis, St. Lucia, St. Vincent and the Grenadines, and Trinidad and Tobago;
four forms are included in the MLAT with the Czech Republic; and five forms are
included in the MLATs with Estonia, Lithuania, Luxembourg, and Poland. Some-
times the negotiators view the forms as a strictly administrative matter, and place
them in an exchange of diplomatic notes or letters accompanying the treaty (see,
e.g., the Hong Kong Agreement). Sometimes, however, our treaty partners have dif-
ficulty accepting the inclusion of forms because they have no similar provisions in
their domestic laws, and hence cannot utilize them as we do. Only one of the
MLATS before the Senate, that with Venezuela, has no forms either included or at-
tached.

Question 11. Why was an exchange of notes necessary with Australia regarding
the definition of “essential interests”?

Answer. Article 3(1) (c) of the U.S.-Australia MLAT permits the Central Authority
of the Requested State to deny assistance “if the execution of the request would
prejudice the security or essential interests of the Requested State.” Section 8 of
Australia’s Mutual Assistance in Criminal Matters Act 1987 (the “1987 Act”), which
is the Australian domestic law governing mutual legal assistance, contains discre-
tionary and mandatory bases for denial of mutual legal assistance requests, includ-
ing a discretionary limit on the provision of assistance in death penalty cases. The
exchange of notes, which was sought by Australia, gives Australia the discretion to
refuse requests for assistance in accordance with its law by setting forth the under-
standing of the Parties that the term “essential interests” includes the limitations
on assistance codified in Australian domestic law in Section 8 of the 1987 Act, as
amended by the Mutual Assistance in Criminal Matters Legislation Amendment Act
1996, for as long as the law is in effect.

Australia also wanted the MLAT explicitly to allow it to deny assistance in cases
and investigations subject to the death penalty in the United States. The United
States opposed an explicit reference to the death penalty in the MLAT. Because
Australia’s Mutual Assistance in Criminal Matters Legislation Amendment Act
1996 amended the 1987 Act to limit assistance in death penalty cases, the delega-
tions agreed to address this issue through the same exchange of notes. The Aus-
tralian law requires denial of assistance in cases where a person is charged with
or convicted of a death penalty offense unless the Australian Attorney-General de-
termines that assistance should be granted. It also makes assistance discretionary
in other cases where assistance may result in the imposition of the death penalty
even where there is no charge or conviction of a death penalty offense at the time
of the request. The Government of Australia confirmed by diplomatic note that it
will not exercise the discretion to deny assistance in death penalty cases where re-
quests for evidence might be exculpatory and that it would be unlikely to deny as-
sistance at the pre-indictment phase, where the Requesting State is investigating
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a crime for which no formal charges have been filed but to which the death penalty
could attach.

Question 12. Please clarify your hearing testimony for the record regarding the
Luxembourg MLAT. Specifically, what exchange of information provisions does this
treaty require that are not provided for in the Luxembourg bilateral tax treaty?
Please compare these requirements to the U.S. model for exchange of information.

Answer. Because Luxembourg tax authorities are prohibited under Luxembourg
law from obtaining information from Luxembourg financial institutions for their
own tax investigations and proceedings, Luxembourg was unable to agree to any
provision in the U.S.-Luxembourg Tax Convention which would obligate the Luxem-
bourg competent authority to obtain such information upon the request of U.S. com-
petent authority for use in U.S. tax investigations or proceedings. To allow U.S. au-
thorities another channel for obtaining information of Luxembourg financial institu-
tions, the exchange of notes makes clear that information of Luxembourg financial
institutions may be provided to U.S. authorities only in accordance with the terms
of the MLAT.

During the negotiation of the MLAT, care was taken to ensure that the MLAT
covers most, if not all, U.S. criminal tax offenses. Article 1 of the MLAT requires
the parties to provide assistance for offenses concerning value added taxes, sales
taxes, excise taxes, customs duties, and any other taxes agreed to by the parties
through an exchange of diplomatic notes. Assistance for any other tax offenses, in-
cluding income tax offenses, is limited to situations in which the facts establish a
reasonable suspicion of “fiscal fraud,” which is defined as a criminal offense in
which 11(a) the tax involved, either as an absolute amount or in relation to an an-
nual amount due, is significant; and (b) the conduct involved constitutes a system-
atic effort or a pattern of activity designed or tending to conceal pertinent facts from
or provide inaccurate facts to the tax authorities.q“ This kind of detailed formula-
tion is not typical of U.S. MLATS, most of which do not contain limitations on the
exchange of criminal tax information.

Question 13. Please clarify how the MLAT with Israel will relate to the bilateral
tax treaty with Israel. Also, please clarify the universe of fiscal information that is
available under the two treaties.

Answer. The U.S.-Israel MLAT obliges each party to assist the other in investiga-
tions, prosecutions, and proceedings related to criminal matters. The 1975 U.S.-
Israel Income Tax Convention (with First and Second Protocols) provides for assist-
ance in both civil and criminal tax investigations Since there is some overlap be-
tween the Tax Convention and the MLAT with respect to criminal tax matters,
Israel requested that the MLAT be accompanied by an exchange of diplomatic notes
that addresses the conditions under which assistance under the MLAT is available
in criminal tax cases. The Parties agreed in the notes that in general the Tax Con-
vention will be employed to obtain assistance in criminal tax matters unless certain
circumstances warrant seeking assistance under the MLAT. Specifically, assistance
under the MLAT will not be requested for matters within the scope of the provision
for cooperation in the Tax Convention unless: (1) the form of assistance requested
is not within the framework of the Tax Convention; or (2) the case concerned also
includes additional serious non-tax offenses.

The first exception provides for assistance under the MLAT in criminal tax mat-
ters when the form of the requested assistance is not covered by the Tax Conven-
tion. The MLAT provides for a wide variety of forms of assistance, which are sum-
marized in Article 2:

(a) taking the testimony or statements of persons;

(b) providing documents, records, and articles of evidence;

(c) serving documents;

(d) locating and identifying persons or items;

(e) transferring persons in custody for testimony or for other assistance under the
Treaty;

(f) executing requests for searches and seizures;

(g) assisting in proceedings related to the immobilization and forfeiture of assets;
and

(h) providing any other form of assistance not prohibited by the laws of the re-
quested state.

Article 29 of the Tax Convention, as amended, provides for the exchange of “infor-
mation as is pertinent to carrying out the provisions of [the Tax Convention] or pre-
venting fraud or fiscal evasion in relation to the taxes which are the subject of [the
Tax Convention].” Both the MLAT and the Tax Convention could be used (among
other things) for the taking of testimony and obtaining documents such as bank
records. Assistance in connection with criminal matters under the MLAT would be
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more expansive in some ways than assistance under the Tax Convention. For exam-
ple, the MLAT unlike the Tax Convention could be used for assistance in service
of documents or a search and seizure. Since the forms of assistance provided in the
MLAT but not in the Tax Convention will now be available in criminal tax cases,
U.S. prosecutors in need of the service of a document or a search and seizure in
Israel may request such assistance under the MLAT.

The second exception involves investigations or prosecutions in which tax offenses
are accompanied by other serious non-tax offenses. Since the evidence needed for
non-tax offenses would not be obtainable under the Tax Convention, the Parties
agreed that it would be more efficient for the prosecutor to request all of the evi-
l%/?ilzcsl‘ needed, for both the tax and non-tax offenses, in one request under the

Question 14. What is the effect of the Protocol to the Treaty with St. Vincent and
the Grenadines?

Answer. The Protocol to the MLAT with St. Vincent and the Grenadines was
sought by the delegation of St. Vincent and the Grenadines as a restatement of one
aspect of the scope of the treaty. The Protocol, like the exchanges of diplomatic notes
in the MLATSs with St. Kitts and Nevis and Antigua and Barbuda, reflects the Par-
ties’ agreement that Article 1 of the MLAT excludes assistance for civil and adminis-
trative income tax matters that are unrelated to any criminal matter. Since our
MLATSs do not in any event apply to civil or administrative matters unrelated to
any criminal matter, the Protocol does not alter or affect the scope of the MLAT.

Annex 1 (Relates to Sen. Helms Question 1)

U.S. Mutal Legal Assistance Treaty geé:::;?mo%gg) rfegfesseg%tgl%g§)
Argentina 47 0
Austria 14 7
The Bahamas 0 17
Canada 24 75
The Cayman Islands 2 19
Hungary 54 3
Italy 27 9
Jamaica 1 1
South Korea 2 3
Mexico 76 29
Morocco 0 0
The Netherlands 22 17
Panama 15 6
The Philippines 1 6
Spain 28 1
Switzerland 25 37
Thailand 3 5
Turkey 22 0
The United Kingdom 53 47
Uruguay 0 2

RESPONSES OF THE DEPARTMENT OF STATE TO QUESTIONS ASKED BY SENATOR BIDEN

Question 1. In cases where the United States has an existing extradition treaty
in place, how many people have been extradited between the two countries within
the last two years (this question applies only to those countries with which an extra-
dition treaty was the subject of this hearing)?

Answer. Attached at Annex 1 are charts showing recent extraditions to and from
the countries with extradition treaties pending before the Committee. These num-
bers do not include the significant number of cases that began with extradition re-
quests, but concluded with the fugitives being surrendered by means other than for-
mal extradition, such as expulsion or deportation. For example, in 1997 and 1998,
Mexico deported to the U.S. 11 fugitives in addition to those it extradited here.

It is anticipated that the number of extraditions will increase once these new,
modern treaties are in force, primarily because in many cases the new treaties,
which are all based on dual criminality, will replace antiquated list treaties that do
not include serious crimes such as money laundering, racketeering and alien smug-

gling.
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Question 2. Please describe the Department of Justice’s view of the state of the
law regarding evidence gathered in a search involving property owned and occupied
by a U.S. citizen living in the Requested State, and whether that evidence would
then be admissible in a U.S. court.

Answer. We understand this question to be directed at searches conducted outside
of United States at the request of the United States or in an investigation to which
the United States is a joint participant. In those situations, the current state of the
law is reflected in a Ninth Circuit decision. In United States v. Barona, 56 F.3d
1087 (9th Cir. 1995), cert. denied sub nom. Bennett v. United States, 116 S.Ct. 813
(1996), the United States participated with foreign officials in wiretapping the tele-
phones of certain American citizen in Europe under investigation for narcotics of-
fenses. The interceptions complied with foreign law, but were not conducted pursu-
ant to warrants issued under standards set out in the federal wiretap statute. The
Ninth Circuit upheld the convictions against a claim of a Fourth Amendment viola-
tion.

The Court ruled as an initial matter that the U.S. domestic wiretap law had no
extraterritorial effect and did not govern the searches. It also ruled that the warrant
requirement of the Fourth Amendment is impracticable in the context of foreign
searches. The Court concluded, however, that the reasonableness requirement of the
Fourth Amendment does apply because the wiretaps were the result of a “joint ven-
ture” search. It then held that a foreign search is reasonable if it was conducted
in accordance with the law of the foreign state in which the search occurred. The
court therefore rejected the defendants’ Fourth Amendment claim, and upheld their
convictions. This holding is consistent with the position that the government had
previously argued in United States v. Verdugo-Urquidez, 494 U.S. 259 (1990); there,
the Solicitor General urged that if the Fourth Amendment applies extra territorially
it should only require that the foreign search be reasonable, but not pursuant to
a Fourth Amendment warrant, because of practical constraints and the difficult
questions of sovereignty and authority. Attached at Annex 2 is a copy of a February
3, 1998, letter from the Department of Justice Office of Legislative Affairs to the
Honorable Henry J. Hyde, Chairman, House Committee on the Judiciary, which dis-
cusses this issue in detail.

U.S.-MEx1co EXTRADITION ProTOCOL (T.DOC. 105-46)

Question 1. Why was it necessary to agree that the mechanism established by the
Protocol will be reserved for “exceptional situations”, as explained in the Technical
Analysis at page 4?

* Did the negotiators have a common understanding as to what constitutes an ex-

ceptional situation?

Answer. The temporary surrender mechanism under the U.S.-Mexico Extradition
Protocol is generally the same as those in numerous other recent U.S. extradition
treaties, and the intention is that it will be used in the same manner as the tem-
porary surrender provisions in those other treaties. The statement in the Technical
Analysis is not intended to reflect any different understanding, but merely to ac-
knowledge the common practice -- i.e., that temporary surrender is virtually always
reserved for “exceptional situations.” Given that temporary surrender is a complex
process, potentially involving the interaction of federal and state judicial and prison
authorities, only certain important cases would merit the expenditure of resources
entailed. In fact, there have been very few cases to date under U.S. extradition trea-
ties generally in which temporary surrender has been sought.

The negotiators of this Protocol did indeed have a common understanding of the
type of case that would trigger the temporary surrender mechanism. As noted at
pages 8-9 of the statement of Deputy Assistant Attorney General Mark Richard be-
fore the Senate Foreign Relations Committee, an important impetus for the Protocol
was the inability of U.S. and Mexican authorities under the 1978 extradition treaty
to effect the temporary surrender to New York of a dangerous felon (Luis Martinez)
wanted for prosecution there on multiple murder charges. Arranging Martinez’ trial
in New York, before the completion of a seven-year Mexican prison sentence he was
serving, was urgent because of the imminent loss of the only eyewitness to the
crimes. (Martinez was charged with critically wounding that witness.) U.S. and
Mexican negotiators agreed that the Martinez case exemplified the circumstances in
which temporary surrender is appropriate -- i.e., those in which the interests of jus-
tice would be thwarted by any delay in prosecution.

Question 2. Please provide the text of the extradition treaty currently in force.

Answer. A copy is attached at Annex 3.
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U.S.-INDIA EXTRADITION TREATY (T.Doc. 105-30)

Question 1. What is the legal status of letters exchanged on June 25, 1997 in con-
nection with the treaty?

Answer. The letters represent the authoritative understanding and interpretation
of the governments of the United States and India that a Requesting State shall
make an extradition request contemplating prosecution or punishment based on
laws and procedures other than the ordinary criminal laws and procedures of the
Requesting State only after consultation with and upon the agreement of the Re-
quested State. While the letters do not have the legally binding status of the treaty
itself, they represent a clear and authoritative record of how the United States and
India interpret and intend to implement the relevant treaty provisions.

Question 2. What are the limitations on the rights of defendants that were con-
tained in India’s Terrorist and Disruptive (Prevention) Act?

Answer. India’s Terrorist and Disruptive (Prevention) Act (TADA) limited the
rights of a defendant accorded under ordinary Indian criminal law in a number of
important respects. These include making it more difficult for the accused to be re-
leased on bail, permitting a defendant to be detained for a year before being
charged, providing for all trial proceedings to be conducted in camera and for the
court to sit at any place (e.g., including a jail), permitting the court to keep secret
the identity of witnesses, allowing the admissibility of confessions to the police, re-
versing the burden of proof in certain situations, and limiting the right to appeal.

Question 3. Has the Terrorist and Disruptive (Prevention) Act lapsed by its terms
or was it repealed?

Answer. TADA lapsed by its own terms on May 23, 1995, and has not been re-
placed. It continues to have effect, however, with respect to cases that were under
investigation and trial as of that date.

Question 4. Does the Executive Branch intend to deny extradition in the event a
request is made involving a case under that Act or any similar law?

Answer. While we cannot rule out the possibility that a request under laws of this
type might merit serious consideration, we do not anticipate being presented with
such a case, at least according to the information currently available to us with re-
spect to India. We therefore would not expect to extradite to India pursuant to
TADA or a similar law.

U.S.-TRINIDAD & TOBAGO EXTRADITION TREATY (T. Doc. 105-21)

Question 1. Is an “indictable offense” as used in Article 2(1) equivalent to a felony
in U.S. law?

Answer. Yes, we understand that an indictable offense in Trinidad and Tobago
is roughly equivalent to a felony in U.S. law. Trinidad has several categories of of-
fenses, with indictable offenses being particularly serious offenses triable before a
high court judge and jury. As reflected in Article 2(1), offenses are extraditable
under the treaty only if they are indictable offenses in Trinidad and punishable by
more than one year in the United States.

U.S.-LUXEMBOURG EXTRADITION TREATY (T. Doc. 105-10)

Question 1. Does Article 2(1) (a) include aiding and abetting an offense?

Answer. Yes. During the negotiations of the U.S.-Luxembourg extradition treaty,
the Luxembourg delegation explained that under Article 66 of Luxembourg’s Crimi-
nal code, a “co-author” of an offense is punishable to the same extent as the prin-
cipal. In addition, under Article 69 of Luxembourg’s Criminal Code, one convicted
of being an accomplice or accessory to the crime is punishable by a sentence “one
grade less than that which could be imposed on the principal.” Our delegation con-
cluded that these provisions of Luxembourg domestic law cover the same liability
as 18 U.S.C. §2.

Question 2. The Technical Analysis related to Article 2(6) states that the Sec-
retary of State makes the decision whether to grant or deny extradition in case
where the prosecution is barred by the statute of limitations in the Requested State.

¢ Please provide the legal authority for the Secretary to make this decision.

¢ Why would this determination not be one for the court to make?

Answer. Article 2(6) of the Luxembourg extradition treaty states that extradition
may be denied if prosecution is barred by the statute of limitations in the Requested
State. In this article, like others where discretion is vested in the Requested State,
it is appropriate for this decision to be vested in the Secretary of State. Under U.S.
law, the Secretary of State, rather than a court, would ultimately exercise discretion
as to whether extradition would be granted or denied. See 18 U.S.C. §§3184, 3186.
Although a court might address the threshold factual question of whether the U.S.
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statute of limitations has expired, this treaty provision addresses the sovereign act
of granting or denying extradition. In this connection, we note that U.S. extradition
treaties increasingly do not include the statute of limitations of the Requested State
as a ground for denial of extradition, and that we expect that, barring unusual cir-
cumstances, the United States would usually extradite if the only bar to extradition
were the statute of limitations in this country as Requested State.

Question 3. The Technical Analysis with regard to Article 5(3) states that the par-
ties agreed that the drug trafficking offense, crime of violence, or other crime, must
be “particularly serious” to fall within this paragraph.

« Why was this agreement between the parties necessary?

¢ Is not a drug trafficking offense ipso facto a “particularly serious” offense?

Answer. Article 5 on “Fiscal Offenses” resulted from extensive negotiations as to
whether tax offenses should be extraditable under the U.S.-Luxembourg extradition
treaty. Luxembourg wanted to exclude tax offenses from the scope of the treaty alto-
gether. In deference to U.S. concerns, the language ultimately adopted permits (but
does not require) denial of extradition for fiscal offenses; which are defined in Art.
5(2) as offenses related to reporting and payment of taxes or customs duties or relat-
ing to currency exchange control. Article 5(3) also specifically states that the Re-
quested State may consider an offense that falls within the definition of Art. 5(2)
not to be a fiscal offense if the offense relates to drug trafficking, a crime of violence,
or other criminal conduct of a particularly serious nature. (In short, the U.S. delega-
tion persuaded Luxembourg to make short, the U.S. delegation persuaded Luxem-
bourg to make denial of fiscal offenses discretionary rather than mandatory, and to
consider foregoing denial where the fiscal offense is related to a serious crime.)

Answer. The U.S. believes that drug trafficking is inherently a serious offense.
Nevertheless, the technical analysis reflects recognition by the U.S. delegation that
Luxembourg probably would not apply subparagraph (3) if the tax, customs, or cur-
rency exchange offense in the case related to a crime (including a drug crime) that
Luxembourg did not consider particularly serious.

Question 4. Who will represent the United States in cases in Luxembourg courts?
Who will pay for such representation?

Answer. Luxembourg’s domestic law does not contemplate “representation” of the
United States by Luxembourg in its courts in the manner in which many of our
other extradition partners represent the United States. Instead, U.S. extradition re-
quests will be presented in writing by the Luxembourg Ministry of Justice to an ap-
propriate Luxembourg court with a Justice Ministry recommendation on the disposi-
tion of the request. It is therefore not contemplated that any costs for representation
will be incurred by the United States.

U.S.-POLAND EXTRADITION TREATY (T. Doc. 105-14)

Question 1. Please describe the “association to commit offenses” under the law of
Poland (referred to in Art. 2(2)).

 Is it similar to accomplice liability in U.S. law?

¢ Does Polish law provide for conspiracy liability in any respect?

Answer. Polish law does not have a general conspiracy statute similar to 18
U.S.C. §371. Article 123 of the Polish Penal Code only penalizes conspiracies in na-
tional security cases, i.e., conspiracies “... to deprive the Republic of Poland of its
independence, to detach a portion of its territory, to overthrow by force its system
or to weaken its defenses generally...”

Answer. The closest Polish analogue to our general conspiracy offense appears to
be “association to commit offenses” under Article 276 of the Polish Penal Code. This
statute reads:

“l. Whoever participates in an association having for its purpose an offense
shall be subject to the penalty of deprivation of liberty for from 6 months to
5 years.

“2. If the association has an armed character, the perpetrator shall be subject
to the penalty of deprivation of liberty for from 1 to 8 years.

“3. Whoever establishes an association specified in paragraph 1 or paragraph
2 or directs it shall be subject to the penalty of deprivation of liberty for from
2 to 10 years.

Because the crimes of conspiracy in the U.S. and association to commit offenses
in Poland are not identical, Article 2(2) of the Treaty provides that a conspiracy in
violation of U.S. law and an association to commit offenses under Polish law are ex-
traditable if the underlying crime is one for which dual criminality exists, and does
not require dual criminality for the conspiracy charge itself or the association to
commit offenses charge itself.
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Question 2. The Technical Analysis regarding Article 8 states that the “article in-
dicates that the Requested State should not deny the request if the statute of limita-
tions expires after the Requested State receives the request.”

¢ By its terms, the Article provides no such indication. In what manner does the
article so indicate? Is this assertion based on the negotiating record?
Answer. It is accurate that Article 8 itself does not contain the quoted language.
The technical analysis should have referred to the understanding reached between
the negotiators rather than the article itself.

U.S.-ZIMBABWE EXTRADITION TREATY (T.Doc 105-33)

Question 1. The Department of State Country Reports on Human Rights Practices
for 1997 states that in Zimbabwe the “Government still enjoys a wide range of legal
powers under the Official Secrets Act and the Law and Order Maintenance Act
(LOMA) .” (p.386)

¢ Please summarize the legal powers that the government has under these laws.

e Are there provisions of these laws that would not meet the dual criminality

standard?

Answer. The Law and Order Maintenance Act (LOMA) was promulgated by the
government of then-Southern Rhodesia in 1960 and was retained by the new gov-
ernment after Zimbabwe gained independence in 1980. We understand that the
Government of Zimbabwe is considering repealing and replacing the LOMA but that
no final decisions have been made by the Zimbabwean parliament.

The LOMA gives the Government of Zimbabwe extraordinary powers to regulate
and/or prohibit certain public processions, gatherings and meetings, and to prohibit
the printing, publication, distribution, sale or reproduction of publications that the
President determines are likely to be contrary to the interests of public safety or
security. It authorizes the Postmaster-General to detain and examine packages sus-
pected to contain any prohibited publication. The LOMA also creates various other
security-related crimes such as interfering with essential services, undermining the
authority of the police or of the President, making subversive statements, and par-
ticipation in terrorism or sabotage.

The Official Secrets Act (OSA) dates back to 1970 and gives the Government
broad powers to proscribe the disclosure of information which might be useful to an
enemy for purposes prejudicial to the safety or interests of Zimbabwe. It prohibits
obtaining or disclosing official secrets, including information relating to or used in
a “prohibited place,” which includes defense installations and other places deter-
mined by the President. Unauthorized persons are prohibited from entering, creat-
ing sketches, plans, or models regarding, and, upon a request to disperse, loitering
in the vicinity of such places. The OSA also criminalizes the failure to report known
information on anyone who intends to violate the act.

Many of the offenses thus created under LOMA and OSA would not be extra-
ditable under the U.S.-Zimbabwe Treaty because they would not be offenses under
U.S. law. Article 2 of the Treaty defines extraditable offenses as those that are “pun-
ishable under the laws in both Contracting States by deprivation of liberty for a pe-
riod of more than one year or by a more severe penalty.” In determining whether
this requirement is satisfied in a particular case, U.S. courts look to the underlying
act upon which the charge of the requesting state is based. The dual criminality
standard is met if this act is also proscribed by a law of the United States. See, e.g.,
Demjanjuk v. Petrovsky, 776 F.2d 571, 579 (1985), cert. denied 475 U.S. 1016 (1986).

If the Government of Zimbabwe were to request the extradition of a person for
an offense under the LOMA or OSA, the United States would review the underlying
act upon which the charge or conviction was based. While some offenses under
LOMA and OSA may also be punishable under U.S. law and thus be found to be
extraditable, many others would not be. For instance, certain offenses under LOMA
might also violate U.S. gun control laws, and some offenses involving prohibited
publication or disclosure of information could be punishable under our national se-
curity laws covering classified information. On the other hand, the broad reach of
outlawed activity that we would consider to be protected by the First Amendment,
including e.g., constraints on publication and public gatherings and prohibitions on
undermining the authority of the police or the President, means that many offenses
under these Acts would not satisfy dual criminality and would not be extraditable.
Finally, we note that many of the offenses identified in this statute appear to be
punishable by less than one year’s imprisonment and would therefore not in them-
selves be extraditable.

Apart from the dual criminality limitations, the Zimbabwe treaty, like all of the
other treaties before the Committee, also contains exceptions to the obligation to ex-
tradite for political offenses and politically motivated prosecutions.
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Question 2. The Human Rights Report also states that “well over 90 percent of
defendants in magistrates’ courts go unrepresented,” and that “(m)agistrates, who
are part of the civil service rather than the judiciary, hear the vast majority of cases
and are sometimes subject to political pressure.” (p.387)

¢ What is the scope of the jurisdiction that magistrates have? Do they hear crimi-
nal cases involving deprivation of liberty for a period of more than one year or
by a more severe penalty?

Answer. Zimbabwe’s Magistrates Court Act establishes ordinary, senior, provin-
cial, and regional magistrates with varying types of jurisdiction, ranging from the
authority to impose punishments not exceeding one year to the authority to impose
punishments not exceeding seven years of imprisonment. The magistrates courts do
not have jurisdiction over murder and treason cases or any capital crime. Only the
regional magistrates courts have jurisdiction over serious rape cases.

Any defendant convicted by a magistrates court has the right to appeal to the
High Court against his sentence and the right to appeal to the Supreme Court
against his conviction. In addition, the High Court automatically reviews mag-
istrates’ sentences of unrepresented individuals who have been sentenced to over six
months in prison or fined over one thousand dollars. The High Court also reviews,
upon request, similar sentences of corporate defendants and those represented by
counsel at trial, as well as lesser sentences of unrepresented individuals. Sentences
of unrepresented individuals by ordinary, senior or provincial magistrates courts to
more than three but less than six months in prison or to fines of more than five
hundred but less than one thousand dollars that are not otherwise reviewed by the
High Court are automatically reviewed by a regional magistrate, who may then
refer the case to the High Court for review.

U.S.- ZIMBABWE EXTRADITION TREATY (T.DOC 105-33)

Question 3. How many fugitives from U.S. courts are currently in Zimbabwe?

¢ Please provide information about (a) what criminal charges they face; (b) the
sentence they have received (if applicable); and (¢) where these charges were
pending or sentences (if applicable) were imposed.

Answer. The Justice Department does not currently have any open federal cases
involving fugitives it knows are in Zimbabwe. This, however, does not mean that
there are no U.S. fugitives in that country and does not foreclose the possibility that
extradition requests will be made after the treaty enters into force. With the growth
of narcotics trafficking and other transnational crime in the region we expect more
cases to arise in the future for which there is U.S. federal jurisdiction. Since the
U.S. currently has no extradition treaty in force with Zimbabwe, federal and state
prosecutors and investigators interested in seeking extradition from Zimbabwe
would probably elect not to submit extradition requests to the Department of Justice
or Department of State, so we would have no record of these fugitives.

U.S.-CyprUS EXTRADITION TREATY (T. Doc. 105-16)

Question 1. Article 8(6) provides that in the case of a person found guilty in
absentia, the executive authority may refuse extradition unless “the Requesting
State provides the Requested State with information which demonstrates that the
person was afforded an adequate opportunity to present a defense.”

¢ Does this therefore obligate the Requested State to extradite if the requisite in-
formation is provided?

* Would the Requested State have an obligation to extradite if the Requesting
State provided that the defendant will be afforded an adequate opportunity to
present a defense (i.e., if the jurisdiction in the Requesting State provides assur-
ances that a new trial will be held)?

Answer. U.S. courts generally require that if the person sought for extradition
was convicted in absentia in the Requesting State, the person is treated as one
merely charged with an offense purpose of considering extradition. In addition, in
in absentia cases the State Department typically requires the foreign state to agree
to give the person sought a new trial after extradition (see, e.g., Gallina v. Fraser,
278 F.2d 77, 78 (2d Cir.), cert. denied, 364 U.S. 851, rehear’g denied, 364 U.S. 906
(1960)) except where the person sought had a full opportunity to defend himself on
the merits during the in absentia proceedings. For example, the Secretary of State
has extradited fugitives convicted in absentia who knew of all proceedings against
them and were represented by counsel of their own choosing at those proceedings.

The language of Article 8(6) of the Cyprus Extradition Treaty reflects this excep-
tion. Under the language of this provision, the Requested State would not be per-
mitted to deny extradition based on the in absentia nature of the conviction if the
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person sought had an adequate opportunity to present a defense during the proceed-
ings. However, it is not necessarily enough that the Requesting State provide infor-
mation on the issue; the Requested State must assess the information and be con-
vinced that it meets the standards in the treaty.

U.S.-SPAIN EXTRADITION SUPPLEMENTARY TREATY (T. Doc. 105-15)

Question 1. Please provide the current extradition treaty and supplementary trea-
ties or protocols.
Answer. A copy is attached as Annex 4.

U.S.-HONG KONG PRISONER TRANSFER TREATY (T. Doc. 105-7)

Question 1. How many prisoner transfers with Hong Kong were carried out in the
past three years under the previous prisoner transfer treaty?

Answer. In 1995-1997, one United States national was transferred from Hong
Kong to the United States, and one Hong Kong resident was transferred from the
United States to Hong Kong.

Question 2. Please provide the applicable Justice Department regulations or
guidelines relevant to the transfer of prisoners to other countries pursuant to pris-
oner transfer treaties and 18 U.S.C. Section 4100 et seq.

Answer. Attached at Annex 5 are the Justice Department Guidelines for Adminis-
tration of Prisoner Transfer Treaties and Implementation of 18 U.S.C. §§4100 et
seq.dThese guidelines, which were written in February 1989, are currently being re-
vised.

Kngstion 3. Will the diplomatic channel for this treaty be the government of Hong
ong?

Answer. Yes, we understand the reference in Article 12 to use of the diplomatic
channel for settlement of disputes to refer to communications between the United
States and Hong Kong, the two signatories to the treaty. This reflects the fact that
the issue of transfer of prisoners falls within the autonomy of Hong Kong under the
Joint Declaration and Basic Law. It is also consistent with the designation of Cen-
tral Authorities in the United States and Hong Kong for implementation of the trea-
ty in Article 3.

Question 4. Please describe how provisions analogous to Article 8(3) in existing
prisoner transfer treaties work in practice.

* How is a sentence “adapted”?

¢ Is the transferring Party notified when a sentence is so adapted?

Answer. Adaptation of sentence (or “conversion” of sentence, as it is termed in the
Council of Europe Convention on the Transfer of Sentenced Persons) occurs when
a prisoner is brought before a court in the receiving country and given a new sen-
tence. Adaptation of sentence also occurs in the absence of court ruling when the
receiving country advises us that its laws will not permit the prisoner to serve a
sentence as lengthy as was imposed in the United States.

In the few cases where adaptation has occurred, the process has worked as fol-
lows: our approval of an outgoing prisoner transfer is considered to be a preliminary
approval. After we have given preliminary approval, the receiving country advises
us, based on the limits of its law and its experience in similar cases, what new sen-
tence the prisoner is likely to receive after transfer. If there is a substantial vari-
ance between the sentence which the prisoner received in the United States and the
sentence which he or she is expected to serve after transfer, the case will be recon-
sidered within the Department of Justice. In most cases (particularly where the dis-
parity is not extreme) we decide to go forward with the transfer, reasoning that the
person has already been determined to be a good candidate for transfer by both
countries and understanding that in many cases it is appropriate to defer to the
standards of the receiving country. After the transfer has taken place and the new
sentegce has been set, the receiving country advises us what sentence will be
served.



42

ANNEX 1 (RELATES TO SEN. BIDEN GENERAL QUESTION 1)

Extraditions TO the U.S.

COUNTRY
Cumulative: 1997-98 | Cumulative: 1990-98
Antigua & Barbuda 0 2
Dominica 0 2
Grenada 0 1
St. Kitts & Nevis 0 0
St. Lucia 0 0
St. Vincent & The Grenadines 0 0
Argintina 5 15
Austria 1 13
Barbados 0 7
Cyprus 2 4
France 4 35
India 1 3
Luxembourg 0 5
Mexico 21 61
Poland 0 3
Spain 4 32
Trinidad & Tobago! 0 4
Cumulative Totals 38 187
Extraditions FROM the U.S.
COUNTRY
Cumulative: 1997-98 | Cumulative: 1990-98
Antigua & Barbuda 0 0
Dominica? 0 0
Grenada 0 0
St. Kitts & Nevis 0 1
St. Lucia 0 0
St. Vincent & The Grenadines 0 0
Argintina 2 14
Austria 2 14
Barbados 0 2
Cyprus 0 0
France 0 19
India 3 3
Luxembourg 0 1
Mexico 26 73
Poland 0 1
Spain 4 5
Trinidad & Tobago? 0 0
Cumulative Totals 37 133

Iextradition in 1984; None since that time.
2extradition in 1987 and 1 in 1988; None since that time.

Statistics derived from Justice (0IA) and State (LEI) Records Numbers include ONLY extraditions and waivers. Does not include deportation
or expulsion transfers.

ANNEX 2 (RELATES TO SEN. BIDEN GENERAL QUESTION 2)

U.S. DEPARTMENT OF JUSTICE,
OFFICE OF LEGISLATIVE AFFAIRS,
February 3, 1998.

Hon. HENRY J. HYDE, Chairman,
Committee on the Judiciary,
U.S. House of Representatives,
Washington, DC.

DEAR MR. CHAIRMAN: Thank you for your letter on behalf of Congressman Bob
Livingston, forwarding a letter from Brian Leighton on behalf of Richard Horn, con-
cerning the Fourth Amendment rights of citizens overseas and a lawsuit in which
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Mr. Leighton represents Mr. Horn. You have requested information concerning the
Department of Justice’s involvement with regard to Fourth Amendment protections
and related court cases.

Mr. Leighton’s letter to Congressman Livingston refers to the only current litiga-
tion of which we are aware involving the applicability of the Fourth Amendment to
U.S. citizens overseas. The case was brought by Mr. Horn, a Drug Enforcement Ad-
ministration agent, against other U.S. government officials in their individual capac-
ities under Bivens v. Six Unknown Named Agents, 403 U.S. 388 (1971). Mr. Horn
alleged that, while he was stationed overseas, other employees of the U.S. govern-
ment conducted electronic surveillance on him in his government-leased quarters.
The district court denied the defendants’ motion for summary judgment on qualified
immunity grounds (the court’s opinion is sealed). In his letter to Congressman Liv-
ingston, Mr. Leighton expressed concern that the district court’s decision was being
appealed. Although a protective notice of appeal was filed in the ordinary course,
the Department of Justice has determined not to pursue an appeal at this time, and
the case remains in the trial court for further proceedings.

While the Bivens case was pending, Mr. Horn filed another action, styled as a
class action, against the Secretary of State, the Director of Central Intelligence and
the Director of the National Security Agency, in their official capacities, alleging
that these agencies have a pattern and practice of conducting electronic surveillance
against other employees of the U.S. government overseas. This latter case has been
consolidated with the Bivens case.

Both cases are now proceeding in the district court. As you know, we are con-
strained in our ability to comment further on specific matters in litigation.

More generally, the Department of Justice has expressed its views concerning the
applicability of the Fourth Amendment abroad in briefs filed in some recent crimi-
nal cases in the Supreme Court. In the government’s brief in United States v.
Verdugo-Urquidez, 494 U.S. 259 (1990), a case involving a search abroad of a foreign
national by both American and foreign officials, the United States took the position
(Government’s Brief at 17) that “[tlhe Constitution does not apply across the board
to every person and in every setting overseas” (emphasis in original). Instead, fol-
lowing the suggestion of Justice Harlan’s concurring opinion in Reid v. Covert, 354
U.S. 1 (1957), the government advocated case-by-case judgments, based on the ap-
plication of three general factors: (1) whether the United States exercises significant
sovereignty in the particular territory; (2) the nature of the underlying right, that
is, whether the right can readily be applied in a foreign setting; and (3) the relation-
ship of the claimant to the United States (Brief at 17-23).

The government argued in the Verdugo case that “the text and purposes of the
Fourth Amendment suggest that the underlying right has little, if any,
extraterritorial force, particularly when urged on behalf of a foreign national” (Brief
at 23). The government further took the general view that, even if the Fourth
Amendment applied extra territorially, it required only reasonableness; imposing
the warrant requirement on overseas searches and seizures would be impracticable
(Brief at 31-40). “Because of the unusual practical constraints, as well as difficult
questions of sovereignty and authority, agents conducting investigations overseas
should at most be bound by the more flexible Fourth Amendment requirement of
reasonableness” (Brief at 39).

The Supreme Court agreed with the government’s argument in Verdugo that the
Fourth Amendment does not apply to foreign searches of foreign nationals, and it
held that as to a search in Mexico of a citizen and resident of Mexico, “the Fourth
Amendment has no application.” (494 U.S. at 274-275.

In another case, United States v. Barona, 56 F.3d 1087 (9th Cir. 1995), cert. de-
nied, Bennett v. United States, 116 S. Ct. 813, 1996), the United States had partici-
pated with Danish and Italian officials in wiretapping the defendants’ telephones in
Europe. Three of the defendants were American citizens. The court of appeals
upheld all the convictions against a claim of a Fourth Amendment violation, and
the United States opposed certiorari. The government’s brief in opposition argued
that the “special needs” that exist in the context of foreign searches make the war-
rant requirement impracticable in that setting; rather, the United States asserted,
“a foreign ‘joint venture’ search of an American citizen that conforms to the require-
ments of foreign law should be accepted as reasonable within the meaning of the
Fourth Amendment” (Brief in Opposition at 10).

I appreciate the inquiry on behalf of Mr. Leighton and his client. Do not hesitate
to contact me should you, your office, or a constituent need additional information
or assistance.

Sincerely,
ANDREW FoIs,
Assistant Attorney General.
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ANNEX 3 (RELATES TO SEN. BIDEN MEXICO EXTRADITION PROTOCOL QUESTION 2)
Treaties and Other International Acts Series 9656
EXTRADITION
Treaty Between the
UNITED STATES OF AMERICA AND MEXICO
ENGLISH ONLY

SIGNED AT MEXIcO CiTYy MAY 4, 1978
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MEXICO

EXTRADITION

Treaty signed at Mexico City May 4, 1978;
Ratification advised by the Senate of the United States of America November 30,
1979;

Ratified by the President of the United States of America December 13, 1979;

Ratified by Mexico January 31, 1979;

Ratifications exchanged at Washington January 25, 1980;

Proclaimed by the President of the United States of America February 6, 1980;
Entered into force January 25, 1980

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA

A PROCLAMATION

CONSIDERING THAT:

The Extradition Treaty between the United States of America and the United
Mexican States was signed at Mexico City on May 4, 1978, the text of which, in
the English and Spanish languages, is hereto annexed,;

The Senate of the United States of America by its resolution of November 30,
1979, two-thirds of the Senators present concurring therein, gave its advice and con-
sent to ratification of the Treaty;

The Treaty was ratified by the President of the United States of America on De-
cember 13, 1979, in pursuance of the advice and consent of the Senate, and was
duly ratified on the part of the United Mexican States;

It is provided in Article 23 of the Treaty that the Treaty shall enter into force
on the date of exchange of the instruments of ratification;

The instruments of ratification of the Treaty were exchanged at Washington on
January 25, 1980; and accordingly the Treaty entered into force on that date;

Now, THEREFORE, I, Jimmy Carter, President of the United States of America,
proclaim and make public the Treaty, to the end that it be observed and fulfilled
with good faith on and after January 25, 1980, by the United States of America
and by the citizens of the United States of America and all other persons subject
to the jurisdiction thereof.

IN TESTIMONY THEREOF, I have signed this proclamation and caused the Seal of
the United States of America to be affixed.

DONE at the city of Washington this sixth day of February in the year of our Lord
[SEAL] 0D€ thousand nine hundred eighty and of the Independence of the United
States of America the two hundred fourth.

JIMMY CARTER
By the President:

CYRUS VANCE
Secretary of State
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EXTRADITION TREATY BETWEEN
THE UNITED STATES OF AMERICA AND
THE UNITED MEXICAN STATES

The Government of the United States of America and the Government of the
United Mexican States;

Desiring to cooperate more closely in the fight against crime and, to this end, to
mutually render better assistance in matters of extradition;

Have agreed as follows:

ARTICLE 1
Obligation to Extradite

1. - The Contracting Parties agree to mutually extradite, subject to the provisions
of this Treaty, persons who the competent authorities of the requesting Party have
charged with an offense or have found guilty of committing an offense, or are want-
ed by said authorities to complete a judicially pronounced penalty of deprivation of
liberty for an offense committed within the territory of the requesting Party.

2. - For an offense committed outside the territory of the requesting Party, the
requested Party shall grant extradition if:

a) Its laws would provide for the punishment of such offense committed in similar
circumstances, or

b) the person sought is a national of the requesting Party, and that Party has ju-
risdiction under its own laws to try that person.

ARTICLE 2

Extraditable Offenses

1. - Extradition shall take place, subject to this Treaty, for willful acts which fall
within any of the clauses of the Appendix and are punishable in accordance with
the laws of both contracting Parties by deprivation of liberty the maximum of which
shall not be less than one year.

2. - If extradition is requested for the execution of a sentence, there shall be the
additional requirement that the part of the sentence remaining to be served shall
not be less than six months.

3. - Extradition shall also be granted for willful acts which, although not being
included in the Appendix, are punishable, in accordance with the federal laws of
both contracting Parties, by a deprivation of liberty the maximum of which shall not
be less than one year.

4. - Subject to the conditions established in paragraphs 1, 2 and 3, extradition
shall also be granted:

a) For the attempt to commit an offense; conspiracy to commit an offense; or the

participation in the execution of an offense; or

b) When, for the purpose of granting jurisdiction to the United States government,

transportation of persons or property, the use of the mail or other means of
carrying out interstate or foreign commerce, is also an element of the offense.

ARTICLE 3

Evidence Required

Extradition shall be granted only if the evidence be found sufficient, according to
the laws of the requested Party, either to justify the committal for trial of the per-
son sought if the offense of which he has been accused had been committed in that
place or to prove that he is the person convicted by the courts of the requesting
Party.

ARTICLE 4

Territorial Application

1. - For the Purposes of this Treaty, the territory of a Contracting Party shall in-
clude all the territory under the jurisdiction of that Contracting Party, including air-
space and territorial waters and vessels and aircraft registered in that Contracting
Party if any such aircraft is in flight when the offense is committed.
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2. - For the purposes of this Treaty, an aircraft shall be considered to be in flight
at any time from the moment when all its external doors are closed following the
embarkation until the moment when any such door is opened for disembarkation.

ARTICLE 5
Politiclal and Military Offenses

1. - Extradition shall not be granted when the offense for which it is requested
is political or of a political character.

If any question arises as to the application of the foregoing paragraph, the Execu-
tive authority of the requested Party shall decide.

2. - For the purpose of this Treaty, the following offenses shall not be considered
to be offenses included in paragraph 1:

a) The murder or other willful crime against the life or physical integrity of a
Head of State or Head of Government or of his family, including attempts to
commit such an offense.

b) An offense which the Contracting Parties may have the obligation to pros-
ecute by reason of a multilateral inter national agreement.

3. - Extradition shall not be granted when the offense for which extradition is re-
quested is a purely military offense.

ARTICLE 6

Non bis in idem

Extradition shall not be granted when the person sought has been prosecuted or
has been tried and convicted or acquitted by the requested Party for the offense for
which extradition is requested.

ARTICLE 7

Lapse of Time

Extradition shall not be granted when the prosecution or the enforcement of the
penalty for the offense for which extradition has been sought has become barred by
lapse of time according to the laws of the requesting or requested Party

ARTICLE 8

Capital Punishment

When the offense for which extradition is requested is punishable by death under
the laws of the requesting Party and the laws of the requested Party do not permit
such punishment for that offense, extradition may be refused unless the requesting
Party furnishes such assurances as the requested Party considers sufficient that the
death penalty shall not be imposed, or, if imposed, shall not be executed.

ARTICLE 9

Extradition of Nationals

1. - Neither Contracting Party shall be bound to deliver up its own nationals, but
the executive authority of the requested Party shall, if not prevented by the laws
of that Party, have the power to deliver them up if, in its discretion, it be deemed
proper to do so.

2. - If extradition is not granted pursuant to paragraph 1 of this Article, the re-
quested Party shall submit the case to its competent authorities for the purpose of
prosecution, provided that Party has jurisdiction over the offense.

ARTICLE 10

Extradition Procedures and Required Documents

1. - The request for extradition shall be made through the diplomatic channel.
2. - The request for extradition shall contain the description of the offense for
which extradition is requested and shall be accompanied by:

a) A statement of the facts of the case;
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b) The text of the legal provisions describing the essential elements of the of-
fense;

¢) The text of the legal provisions describing the punishment for the offense;

d) The text of the legal provisions relating to the time limit on the prosecution
or the execution of the punishment of the offense;

e) The facts and personal information of the person sought which will permit
his identification and, where possible, information concerning his location.

3. - In addition, when the request for extradition relates to a person who has not
yet been convicted, It shall be accompanied by:

a) A certified copy of the warrant of arrest issued by a judge or other judicial
officer of the requesting Party;

b) Evidence which, in accordance with the laws of the requested Party, would
justify the apprehension and commitment for trial of the person sought if the
offense had been committed there.

4. When the request for extradition relates to a convicted person, it shall be ac-
companied by a certified copy of the judgment of conviction imposed by a court of
the requesting Party.

If the person was found guilty but not sentenced, the extradition request shall be
accompanied by a certification to that effect and a certified copy of the warrant of
arrest.

If such person has already been sentenced, the request for extradition shall be ac-
companied by a certification of the sentence imposed and a statement indicating
which part of the sentence has not been carried out.

5. - All the documents that must be presented by the requesting Party in accord-
ance with the provisions of this Treaty shall be accompanied by a translation in the
language of the requested Party.

6. - The documents which, according to this Article, shall accompany the request
for extradition, shall be received in evidence when:

a) In the case of a request emanating from the United States, they are authenti-
cated by the official seal of the Department of State and legalized by the man-
ner prescribed by the Mexican law;

b) In the case of a request emanating from the United Mexican States, they are
certified by the principle diplomatic or consular officer of the United States
in Mexico.

ARTICLE 11

Provisional Arrest

1. - In the case of urgency, either Contracting Party may request, through the dip-
lomatic channel, the provisional arrest of an accused or convicted person. The appli-
cation shall contain a description of the offense for which the extradition is re-
quested, a description of the person sought and his whereabouts, an undertaking to
formalize the request for extradition, and a declaration of the existence of a warrant
of arrest issued by a competent judicial authority or a judgment of conviction issued
against the person sought.

2. - On receipt of such a request, the requested Party shall take the necessary
steps to secure the arrest of the person claimed.

3. - Provisional arrest shall be terminated if, within a period of 60 days after the
apprehension of the person claimed, the executive authority of the requested Party
has not received the formal request for extradition and the documents mentioned
in Article 10.

4. - The fact that the provisional arrest is terminated pursuant to paragraph 3
shall not prejudice the extradition of the person sought if the request for extradition
and the necessary documents mentioned in Article 10 are delivered at a later date.

ARTICLE 12
Additional Evidence

If the Executive authority of the requested Party considers that the evidence fur-
nished in support of the request for extradition is not sufficient in order to fulfill
the requirements of this Treaty, that Party shall request the presentation of the
necessary additional evidence.



49

ARTICLE 13

Procedure

1. The request fur extradition shall be processed in accordance with the legislation
of the requested Party.

2. - The requested Party shall make all arrangements necessary for internal pro-
cedures arising out of the request for extradition.

3. - The competent legal authorities of the requested Party shall be authorized to
employ all legal means within their power to obtain from the judicial authorities the
decisions necessary for the resolution of the request for extradition.

ARTICLE 14

Decision and Surrender

1. - The requested Party shall promptly communicate to the requesting Party its
decision on the request for extradition.

2. - In the case of complete or partial rejection of a request for extradition, the
requested Party shall give the reasons on which it was based.

3. - If the extradition is granted, the surrender of the person sought shall take
place within such time as may be prescribed by the laws of the requested Party.
The competent authorities of the Contracting Parties shall agree on the date and
place of the surrender of the person sought.

4. - If the competent authority has issued the warrant or order for the extradition
of the person sought and he is not removed from the territory of the requested Party
within the prescribed period, he shall be set at liberty and the requested Party may
subsequently refuse to extradite him for the same offense.

ARTICLE 15

Delayed Surrender

The requested Party, after granting the extradition, may defer the surrender of
the person sought when that person is being proceeded against or is serving a sen-
tence in the territory of the requested Party for a different offense, until the conclu-
sion dof the proceeding or the full execution of the punishment that has been im-
posed.

ARTICLE 16
Requests for Extradition Made by Third States

The requested Party, in the case of receiving requests from the other Contracting
Party and from one or more third States for the extradition of the same person, be
it for the same offense or for different offenses, shall decide to which requesting
State it shall grant the extradition of that person.

ARTICLE 17
Rule of Speciality

1. - A person extradited under the present Treaty shall not be detained, tried or
punished in the territory of the requesting Party for an offense other than that for
which extradition has been granted nor be extradited by that Party to a third State
unless:

a) He has left the territory of the requesting Party after his extradition and has
voluntarily returned to it:

b) He has not left the territory of the requesting Party within 60 days after
being free to do so; or

¢) The requested Party has given its consent to his detention, trial, punishment
or extradition to a third State for an offense other than that for which the
extradition was granted.

These stipulations shall not apply to offenses committed after the extradition.

2. - If, in the course of the procedure, the classification of the offense is changed
for which the person requested was extradited he shall be tried and sentenced on
the condition that the offense, in its new legal form:

a) Is based on the same group of facts established in the request for extradition
and in the documents presented in its support: and
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b) Is punishable with the same maximum sentence as the crime for which be
was extradited or with a lesser sentence.

ARTICLE 18

Summary Extradition

If the person sought informs the competent authorities of the requested Party that
he agrees to be extradited, that Party may grant his extradition without further pro-
ceedings, and shall take all measures permitted under its laws to expedite the ex-
tradition. In such cases Article 17 shall not be applicable.

ARTICLE 19

Surrender of Property

1 - To the extent permitted under the law of the requested Party and subject to
the rights of third parties, which shall be duly respected, all articles, instruments,
objects of value or documents relating to the offense, whether or not used for its
execution, or which in any other manner may be material evidence for the prosecu-
tion, shall be surrendered upon the granting of the extradition even when extra-
dition cannot be effected due to the death, disappearance, or escape of the accused.

2. - The requested Party may condition the surrender of articles upon a satisfac-
tory assurance from the requesting Party that the articles will be returned to the
requested Party as soon as possible,

ARTICLE 20

Transit

1. - The right to transport through the territory of one of the Contracting Parties
a person who is not a national of that Contracting Party surrendered to the other
Contracting Party by a third State shall be granted on presentation made through
the diplomatic channel of a certified copy of the decision on extradition, provided
that reasons of public order are not opposed to the transit.

2. - The authorities of the transit State shall be in charge of the custody of the
extradited person while that person is in its territory.

3. - The Party to which the person has been extradited shall reimburse the State
through whose territory such person is transported for any expenses incurred by the
latter in connection with such transportation.

ARTICLE 21

Expenses

The requested Party shall bear the expenses of the arrangements referred to in
Article 13, with the exception that the expenses incurred for the translation of docu-
ments and, if applicable, for the transportation of the person ordered extradited
shall be paid by the requesting Party.

ARTICLE 22

Scope of Application

1. - This Treaty shall apply to offenses specified in Article 2 committed before and
after this Treaty enters into force.

2. - Requests for extradition that are under process on the date of the entry into
force of this Treaty, shall be resolved in accordance with the provisions of the Treaty
of 22 February, 1899,[1] and the Additional Conventions on Extradition of 25 June
1902,[2] 23 December 1925,[3] and 16 August 1939.[4]

1TS 242; 31 Stat. 1818.
2TS 421; 9 Bevans 918.
3TS 741; 44 Stat. 2409.
4TS 967; 55 Stat. 1133.
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ARTICLE 23

Ratification, Entry into Force, Denunciation

1. - This Treaty shall be subject to ratification; the exchange of instruments of
ratification shall take place in Washington as soon as possible.

2. - This Treaty shall enter into force on the date of exchange of the instruments
of ratification.

3. - On entry into force of this Treaty, the Treaty of Extradition of 22 February
1899 and the Additional Conventions on Extradition of 25 June 1902, 23 December
1925 and 16 August 1939 between the United States of America and the United
l\i[exican States, shall cease to have effect without prejudice to the provisions of Arti-
cle 22.

4. - Either Contracting Party may terminate this Treaty by giving notice to the
other Party. The termination shall take effect six months after the receipt of such
notice.

Done In two originals, in the English and Spanish languages. both equally au-
thentic at Mexico City this fourth day of May, one thousand nine hundred and sev-
enty eight.

Cyrus Vance S. Roel
For the Government of the For the Government of the
United States of America United Mexican States
APPENDIX
1. Murder or manslaughter: abortion.
2. Malicious wounding or injury.
3. Ab(iandi)lnment of minors or other dependents when there is danger of injury
or death.
4. Kidnapping; child stealing: abduction: false imprisonment.
5. Rape; statutory rape; indecent assault, corruption of minors, including unlaw-
ful sexual acts with or upon children under the age of consent.
6. Procuration; promoting or facilitating prostitution.
7. Robbery, burglary; larceny.
8. Fraud.
9. Embezzlement.

10. An offense against the laws relating to counterfeiting and forgery.

11. Extortion.

12. Receiving or transporting any money, valuable securities, or other property
knowing the same to have been unlawfully obtained.

13. Arson; malicious injury to property.

14. Offenses against the laws relating to the traffic in, possession, production,
manufacture, importation or exportation of dangerous drugs and chemicals,
including narcotic drugs. cannabis, psychotropic drugs. opium, cocaine, or
their derivatives.

15. Offenses against the laws relating to the control of poisonous chemicals or
substances injurious to health.

16. Piracy.

17. Offenses against the safety of means of transportation including any act
that would endanger a person in a means of transportation.

18. An offense relating to unlawful seizure or exercise of control of trains, air-
craft, vessels, or other means of transportation.

19. Offenses against the laws relating to prohibited weapons, and the control
of firearms, ammunition, explosives, incendiary devices or nuclear materials.

20. An offense against the laws relating to international trade and transfers of
funds or valuable metals.

21. An offense against the laws relating to the importation, exportation, or
international transit of goods, articles, or merchandise, including historical or
archaeological items.

22. Violations of the customs laws.

23. Offenses against the laws relating to the control banking institutions, or
other corporations.

24. Offenses against the laws relating to the sale of securities, including stocks,
bonds and instruments of credit.
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25. Offenses against the laws relating to bankruptcy or rehabilitation of a cor-
poration.

26. Offenses against the laws or unfair transactions.

27. Offenses against the laws property or copyright.

28. Offenses against the laws relating to abuse of official authority.

29. Bribery, including soliciting, offering and accepting bribes.

30. Perjury; false statements to any governmental authority. Subornation of
perjury or false statements.

31. Offenses against the laws relating to obstruction of justice, including harbor-
ing criminals and suppressing evidence.

ANNEX 4 (RELATES TO SEN. BIDEN SPAIN EXTRADITION SUPPLEMENTARY
TREATY QUESTION 1)

SPAIN

EXTRADITION

Treaty signed at Madrid May 29, 1970;

Ratification advised by the Senate of the United States of America February 17,
1971;

Ratified by the President of the United States of America March 1, 1971;

Ratified by Spain May 8, 1971;

Ratifications exchanged at Washington June 16, 1971;

Proclaimed by the President of the United States of America July 2, 1971;

Entered into force June 16, 1971.

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA

A PROCLAMATION

CONSIDERING THAT:

The Treaty on Extradition between the United States of America and Spain was
signed on May 29, 1970, the original of which Treaty is annexed hereto;

The Senate of the United States of America by its resolution of February 17, 1971,
two-thirds of the Senators present concurring therein, gave its advice and consent
to ratification of the Treaty;

The Treaty was ratified by the President of the United States of America on
March 1, 1971, in pursuance of the advice and consent of the Senate, and has been
duly ratified on the part of the Government of Spain;

The respective instruments of ratification were exchanged at Washington on June
16, 1971;

It is provided in Article XVIII of the Treaty that the Treaty shall enter into force
upon the exchange of ratifications;

Now, THEREFORE, I, Richard Nixon, President of the United States of America,
proclaim and make public the Treaty, to the end that it shall be observed and ful-
filled with good faith on and after June 16, 1971 by the United States of America
and by the citizens of the United States of America and all other persons subject
to the jurisdiction thereof.

IN TESTIMONY WHEREOF, I have signed this proclamation and caused the Seal of
the United States of America to be affixed.

DONE at the city of Washington this second day of July in the year of our Lord
(SEAL] OD€ thousand nine hundred seventy one and of the Independence of the
United States of America the one hundred ninety-fifth.

RICHARD NIXON

By the President:
WiLLiaM P. ROGERS
Secretary of State
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TREATY ON EXTRADITION BETWEEN
THE UNITED STATES OF AMERICA
AND SPAIN

TREATY ON EXTRADITION BETWEEN THE UNITED STATES OF AMER-
ICA AND SPAIN

The President of the United States of America and the Chief of State of Spain,
desiring to make more effective the cooperation of the two countries in the repres-
sion of crime through the rendering of maximum assistance in matters of extra-
dition,

Have decided to conclude a Treaty and to this end have named as their represent-
atives:

The President of the United States of America, The Honorable William P. Rogers,
Secretary of State,

The Chief of State of Spain, His Excellency Senor Gregono Lopez Bravo de Castro,
Minister of Foreign Affairs, who have agreed as follows:

ARTICLE I

In accordance with the conditions established in this Treaty, each Contracting
Party agrees to extradite to the other, for prosecution or to undergo sentence, per-
sons found in its territory who have been charged with or convicted of any of the
offenses mentioned in Article II of this Treaty committed within the territory of the
other, or outside thereof under the conditions specified in Article III.

ARTICLE II

A. Persons shall be delivered up according to the provisions of this Treaty for any
of the following offenses provided that these offenses are punishable by the laws of
both Contracting Parties by a term of imprisonment exceeding one year:

1. Murder; infanticide; patricide; manslaughter.

2. Abortion.

3. Rape; statutory rape; indecent assault, including sodomy and unlawful sexual

acts with or upon minors under the age specified by the penal laws of both

Contracting Parties.

Aggravated injury or mutilation.

Procuration.

Willful nonsupport or willful abandonment of a child or spouse when for that

reason the life of that child or spouse is or is likely to be endangered.

Bigamy.

Kidnapping or abduction; child stealing; false imprisonment.

Robbery or larceny or burglary; housebreaking.

10. Embezzlement; malversation; breach of fiduciary relationship.

11. Obtaining money, valuable securities or property, by false pretenses, by
threat of force or by other fraudulent means including the use of the mails
or other means of communication.

12. Any offense relating to extortion or threats.

13. Bribery, including soliciting, offering and accepting.

14. Receiving or transporting any money, valuable securities or other property
knowing the same to have been obtained pursuant to a criminal act.

15. Any offense relating to counterfeiting or forgery; making a false statement
to a government agency or official.

16. Any offense relating to perjury or false accusation.

17. Arson; malicious injury to property.

18. Any malicious act that endangers the safety of any person in a railroad
train, or aircraft or vessel or bus or other means of transportation.

19. Piracy, defined as mutiny or revolt on board an aircraft or vessel against
the authority of the captain or commander of such aircraft or vessel, any sei-
zure or exercise of control, by force or violence or threat of force or violence,
of an aircraft or vessel.

20. Any offense against the bankruptcy laws.

LR Do
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21. Any offense against the laws relating to narcotic drugs, psychotropic drugs,
cocaine and its derivatives, and other dangerous drugs, including cannabis,
and chemicals or substances injurious to health.

22. Any offense relating to firearms, explosives, or incendiary devices.

23. Unlawful interference in any administrative or juridical proceedings by
bribing, threatening, or injuring by any means, any officer, juror, witness, or
duly authorized person.

B. Extradition shall also be granted for participation in any of the offenses men-
tioned in this article, not only as principal or accomplices, but as accessories, as well
as for attempt to commit or conspiracy to commit any of the aforementioned of-
fenses, when such participation, attempt or conspiracy 1s subject, under the laws of
both Parties, to a term of imprisonment exceeding one year.

C. If extradition is requested for any offense listed in paragraphs A or B of this
article and that offense is punishable under the laws of both Contracting Parties
by a term of imprisonment exceeding one year, such offense shall be extraditable
under the provisions of this Treaty whether or not the laws of both Contracting Par-
ties would place that offense within the same category of offenses made extraditable
by paragraphs A and B of this article and whether or not the laws of the requested
Party denominate the offense by the same terminology.

D. Extradition shall also be granted for the above mentioned offenses, even when,
in order to recognize the competent federal jurisdiction, circumstances such as the
transportation from one State to another, have been taken into account and may
be elements of the offense.

ARTICLE III

A. For the purposes of this Treaty the territory of a Contracting Party shall in-
clude all territory under the jurisdiction of that Contracting Party, including air-
space and territorial waters and vessels and aircraft registered in that Contracting
Party if any such aircraft is in flight or if any such vessel is on the high seas when
the offense is committed. For purposes of this Treaty an aircraft shall be considered
to be in flight from the moment when power is applied for the purpose of takeoff
until the moment when the landing run ends.

B. Without prejudice to paragraph A, 1 of Article V, when the offense for which
extradition has been requested has been committed outside the territory of the re-
questing Party, extradition may be granted if the laws of the requested Party pro-
vide for the punishment of such an offense committed in similar circumstances, and
if the person whose surrender is sought is not also the subject of a request from
another State whose jurisdiction over the person may take preference for territorial
reasons and in respect of which there exists an equal possibility of acceding to a
request for extradition.

ARTICLE IV

Neither of the Contracting Parties shall be bound to deliver up its own nationals,
but the executive authority of the United States and the competent authority of
Spain shall have the power to deliver them up, if, in its discretion, it be deemed
proper to do so.

ARTICLE V

A. Extradition shall not be granted in any of the following circumstances:

1. When the person whose surrender is sought is being proceeded against or has
been tried and discharged or punished in the territory of the requested Party for
the offense for which his extradition is requested.

2. When the person whose surrender is sought has been tried and acquitted or
has undergone his punishment in a third State for the offense for which his extra-
dition is requested.

3. When the prosecution or the enforcement of the penalty for the offense has be-
come barred by lapse of time according to the laws of either of the Contracting Par-
ties.

4. When the offense in respect of which the extradition is requested is regarded
by the requested Party as an offense of a political character, or that Party has sub-
stantial grounds for believing that the request for extradition has been made for the
purpose of trying or punishing a person for an offense of the above mentioned char-
acter. If any question arises as to whether a case comes within the provisions of



55

this subparagraph, the authorities of the Government on which the requisition is
made shall decide.

5. When the offense is purely military.

B. For the purposes of the application of subparagraph A, 4 of this article, the
attempt, whether consummated or not, against the life of the Head of State or of
a member of his family shall not be considered a political offense or an act con-
nected with such an offense.

C. For the same purposes of application of subparagraph A, 4 of this article an
offense committed by force or intimidation on board a commercial aircraft carrying
passengers in scheduled air services or on a charter basis, with the purpose of seiz-
ing or exercising control of such aircraft, will be presumed to have a predominant
character of a common crime when the consequences of the offense were or could
have been grave. The fact that the offense has endangered the life or jeopardized
the safety of the passengers or crew will be given special consideration in the deter-
mination of the gravity of such consequences.

ARTICLE VI

If a request for extradition is made under this Treaty for a person who at the time
of such request is under the age of eighteen years and is considered by the re-
quested Party to be one of its residents, the requested Party, upon a determination
that extradition would disrupt the social readjustment and rehabilitation of that
person, may recommend to the requesting Party that the request for extradition be
withdrawn, specifying the reasons therefore.

ArTICLE VII

When the offense for which the extradition is requested is punishable by death
under the laws of the requesting Party, extradition shall be denied unless the re-
questing Party provides such assurances as the requested Party considers sufficient
that the death penalty shall not be imposed, or, if imposed, shall not be executed.

ARTICLE VIII

The requested Party may, after a decision on the request has been rendered by
a court of competent jurisdiction, defer the surrender of the person whose extra-
dition is requested when that person is being proceeded against or is serving a sen-
tence in the territory of the requested Party for an offense other than that for which
extradition has been requested until the conclusion of the proceedings and the full
execution of any punishment he may be or may have been awarded.

ARTICLE IX

The determination that extradition based upon the request therefore should or
should not be granted shall be made in accordance with this Treaty and with the
law of the requested Party. The person whose extradition is sought shall have the
right to use such remedies and recourses as are provided by such law.

ARTICLE X

A. The request for extradition shall be made through the diplomatic channel.
B. The request shall be accompanied by:

1. A description of the person sought;

2. A statement of the facts of the case;

3. The text of the applicable laws of the requesting Party including the law defin-
ing the offense, the law prescribing the punishment for the offense, and the law re-
lating to the limitations of the legal proceedings or the enforcement of the penalty
for the offense.

C. 1. When the request relates to a person already convicted, it must be accom-
panied by:

When emanating from the United States, a copy of the judgment of conviction and
of the sentence, if it has been passed; or

When emanating from Spain, a copy of the sentence.

2. In any ease, a statement showing that the sentence has not been served or how
much of the sentence has not been served shall accompany the request.
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D. When the request relates to a person who has not yet been convicted, it must
also be accompanied by a warrant of arrest issued by a judge or other judicial officer
of the requesting Party.

The requested Party may require the requesting Party to produce prima facie evi-
dence to the effect that the person claimed has committed the offense for which ex-
tradition is requested. The requested Party may refuse the extradition request if an
e)éamination of the case in question shows that the warrant is manifestly ill-found-
ed.

E. If a question arises regarding the identity of the person whose extradition is
sought, evidence proving the person requested is the person to whom the warrant
of arrest or sentence refers shall be submitted.

F. The documents which, according to this article, shall accompany the extradition
request, shall be admitted in evidence when:

In the case of a request emanating from Spain they bear the signature of a judge
or other juridical or public official and are certified by the principal diplomatic or
consular officer of the United States in Spain; or

In the case of a request emanating from the United States they are signed by a
judge, magistrate or officer of the United States and they are sealed by the official
seal of the Department of State and are certified by the Embassy of Spain in the
United States.

G. The documents mentioned in this article shall be accompanied by an official
translation into the language of the requested Party which will be at the expense
of the requesting Party.

ARTICLE XI

A. In case of urgency a Contracting Party may apply to the other Contracting
Party for the provisional arrest of the person sought pending the presentation of the
request for extradition through the diplomatic channel. This application may be
made either through the diplomatic channel or directly between the respective Min-
istries of Justice.

B. The application shall contain a description of the person sought, indication of
intention to request the extradition of the person sought and a statement of the ex-
istence of a warrant of arrest or a judgment of conviction or sentence against that
person, and such further information, if any, as may be required by the requested
Party.

C. On receipt of such an application the requested Party shall take the necessary
steps to secure the arrest of the person claimed.

D. A person arrested upon such an application shall be set at liberty upon the
expiration of 30 days from the date of his arrest if a request for his extradition ac-
companied by the documents specified in Article X shall not have been received.
However, this stipulation shall not prevent the institution of proceedings with a
view to extraditing the person sought if the request is subsequently received.

ARTICLE XII

If the requested Party requires additional evidence or information to enable it to
decide on the request for extradition, such evidence or information shall be submit-
ted to it within such time as that Party shall require.

If the person sought is under arrest and the additional evidence or information
submitted as aforesaid is not sufficient or if such evidence or information is not re-
ceived within the period specified by the requested Party, he shall be discharged
from custody. However, such discharge shall not bar the requesting Party from sub-
mitting another request in respect of the same or any other offense.

ARTICLE XIII

A person extradited under the present Treaty shall not be detained, tried or pun-
ished in the territory of the requesting Party for an offense other than that for
which extradition has been granted nor be extradited by that Party to a third State
unless:

1. He has left the territory of the requesting Party after his extradition and has
voluntarily returned to it;

2. He has not left the territory of the requesting Party within 45 days after being
free to do so; or
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3. The requested Party has consented to his detention, trial, punishment or to his
extradition to a third State for an offense other than that for which extradition was
granted.

These stipulations shall not apply to offenses committed after the extradition.
ARTICLE XIV

A Party which receives two or more requests for the extradition of the same per-
son either for the same offense, or for different offenses, shall determine to which
of the requesting States it will extradite the person sought, taking into consider-
ation the existing circumstances and particularly the possibility of a later extra-
dition between the requesting States, the seriousness of each offense, the place
where the offense was committed, the nationality of the person sought, the dates
upon which the requests were received and the provisions of any extradition agree-
ments between the requested Party and the other requesting State or States.

ARTICLE XV

The requested Party shall promptly communicate to the requesting Party through
the diplomatic channel the decision on the request for extradition.

In the case of a complete or partial rejection of the extradition request, the re-
quested Party shall indicate the reasons for the rejection.

If the extradition has been granted, the authorities of the requesting and re-
quested Parties shall agree on the time and place of the surrender of the person
sought. Surrender shall take place within such time as may be prescribed by the
laws of the requested Party.

If the person sought is not removed from the territory of the requested Party
within the time prescribed, he may be set at liberty and the requested Party may
subsequently refuse to extradite that person for the same offense.

ARTICLE XVI

To the extent permitted under the law of the requested Party and subject to the
rights of third Parties, which shall be duly respected, all articles acquired as a re-
sult of the offense or which may be required as evidence shall, if found, be surren-
dered upon the granting of the extradition request.

Subject to the qualifications of the first paragraph, the above mentioned articles
shall be returned to the requesting Party even if the extradition, having been agreed
to, cannot be carried out owing to the death or escape of the person sought.

ARTICLE XVII

Expenses related to the transportation of the person sought shall be paid by the
requesting Party. The appropriate legal officers of the country in which the extra-
dition proceedings take place shall, by all legal means within their power, assist the
requesting Party before the respective judges and magistrates.

No pecuniary claim, arising out of the arrest, detention, examination and surren-
der of persons sought under the terms of this Treaty, shall be made by the re-
quested Party against the requesting Party.

ARTICLE XVIIT

The ratifications of this Treaty shall be exchanged in Washington as soon as pos-
sible.

This Treaty shall enter into force upon the exchange of ratifications and will con-
tinue in force until either Contracting Party shall give notice of termination to the
other, which termination shall be effective six months after the date of receipt of
such notice.

This Treaty shall terminate and replace the Extradition Treaty between the
United States and Spain signed at Madrid June 15, 1904 and the Protocol thereto
signed at San Sebastian August 13, 1907;[1] however, the crimes listed in that Trea-
ty and Protocol and committed prior to the entry into force of this Treaty shall nev-

1TS 492; 35 Stat 1947, 1955.
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ertheless be subject to extradition pursuant to the provisions of that Treaty and Pro-
tocol.

IN WITNESS WHEREOF the Plenipotentiaries have signed this Treaty and have
hereunto affixed their seals.

DONE in duplicate, in the English and Spanish languages, both equally authentic,
at Madrid this twenty-ninth day of May, one thousand nine hundred seventy.

FOR THE UNITED STATES OF AMERICA:

WiLLIAM P. ROGERS
[SEAL]

FOR SPAIN:

GREGORIO LOPEZ BRAVO
[SEAL]
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TREATIES AND OTHER INTERNATIONAL ACTS SERIES 8938
EXTRADITION
Supplementary Treaty
Between the
UNITED STATES OF AMERICA

and SPAIN

AMENDING THE TREATY OF

May 29, 1970

Signed at Madrid January 25, 1975
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NOTE BY THE DEPARTMENT OF STATE

Pursuant to Public Law 89-497, approved July 8, 1996 (80 Stat. 271; 1 U.S.C.
113)

“...the Treaties and Other International Acts Series issued under the authority
of the Secretary of State shall be competent evidence ... of the treaties, inter-
national agreements other than treaties, and proclamations by the President of such
treaties and international agreements other than treaties, as the case may be,
therein contained, in all the courts of law and equity and of maritime jurisdiction,
and in all the tribunals and public offices of the United States, and of the several
States, without any further proof of authentication thereof.”
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SPAIN

EXTRADITION

Supplementary treaty amending the treaty of May 29, 1970.
Signed at Madrid January 25, 1975;
Ratification advised by the Senate of the United States of America June 21, 1976;
Ratified by the President of the United States of America August10, 1976;
Ratified by Spain October 10, 1975;
Ratifications exchanged at Washington June 2, 1978;
Proclaimed by the President of the United States of America June 27, 1978.
Entered into force June 2, 1978.

BY THE PRESIDENT OF THE UNITED STATES OF AMERICA

A PROCLAMATION
CONSIDERING THAT:

The Supplementary Treaty on Extradition between the United States of America
and Spain was signed at Madrid on January 25, 1975, the text of which Supple-
mentary Treaty, in the English and Spanish languages, is hereto annexed;

The Senate of the united Sates of America by its resolution of June 21, 1976, two-
thirds of the Senators present concurring therein, gave its advice and consent to
ratification of the Supplementary Treaty;

The Supplementary Treaty was ratified by the President of the United States of
America on August 10, 1976, in pursuance of the advice and consent of the Senate,
and was duly ratified on the part of Spain;

It is provided in Article II of the Supplementary Treaty that the Supplementary
Treaty shall enter into force upon the exchange of instruments of ratification;

The instruments of ratification of the Supplementary Treaty were exchanged at
Washington on June 2, 1978; and accordingly the Supplementary Treaty entered
into force on that date;

Now, THEREFORE, I, Jimmy Carter, President of the United States of America,
proclaim and make public the Supplementary Agreement, to the end that it shall
be observed and fulfilled with good faith on and after June 2, 1978, by the United
States of America and by the citizens of the United States of America and all other
persons subject to the jurisdiction thereof.

IN TESTIMONY THEREOF, I have signed this proclamation and caused the Seal of
the United States of America to be affixed.

DoONE at the city of Washington this twenty-seventh day of June in the year of our
[SEAL] Lord one thousand nine hundred seventy-eight and of the Independence of the
United States of America the two hundred second.

JIMMY CARTER

By the President:
CYRUS VANCE
Secretary of State

Supplementary Treaty on Extradition Between
THE UNITED STATES OF AMERICA AND SPAIN

The President of the United States of America and the Chief of the State of Spain,
desiring to make more effective the cooperation of the two countries in the repres-
zion of crime through the rendering of maximum assistance in matters of extra-

ition,

Have decided to conclude a Supplementary Treaty on Extradition to amend the
Treaty of Extradition signed at Madrid on May 29, 1970,[1] hereinafter referred to
as the 1970 Treaty, and to this end have named as their representatives:

1TIAS 7136; 22 UST 737
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The President of the United States of America:
Samuel D. Eaton, Esquire, Charge d’Affaires ad interim,
The Chief of State of Spain:
His Excellency Senor D. Pedro Cortina Mauri, Minister of Foreign Affairs,
who, after having exchanged their full powers, found to be in good and due form,
have agreed as follows:

ARTICLE I

Paragraph D of Article XI of the 1970 Treaty is revised as follows: “A person ar-
rested upon such an application shall be set at liberty upon the expiration of 45
days from the date when the Embassy of the country seeking extradition is informed
through diplomatic channels of the fact of this arrest if a request for his extradition
accompanied by the documents specified in Article X shall not have been received.
However, this stipulation shall not prevent the institution of proceedings with a
view to extraditing the person sought if the request is subsequently received.”

ARTICLE II

This Supplementary Treaty is subject to ratification and the instruments of ratifi-
cation shall be exchanged in Washington as soon as possible.

This Supplementary Treaty shall enter into force upon the exchange of instru-
ments of ratification and shall cease to be effective on the date of the termination
of the 1970 Treaty.
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TREATES AND OTHER INTERNATIONAL ACTS SERIES 7136
EXTRADITION
Treaty Between the
UNITED STATES OF AMERICA

and SPAIN

Signed at Madrid May 29, 1970
English Text Only
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NOTE BY THE DEPARTMENT OF STATE

Pursuant to Public Law 89497, approved July 8, 1966 (80 Stat 271; 1 U.S.C
113)—

“... the Treaties and Other International Acts Series issued under the authority
of the Secretary of State shall be competent evidence ... of the treaties, inter-
national agreements other than treaties, and proclamations by the President of such
treaties and international agreements other than treaties, as the case may be,
therein contained, in all the courts of law and equity and of maritime jurisdiction,
and in all the tribunals and public offices of the United States, and of the several
States, without any further proof or authentication thereof.”
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SECOND SUPPLEMENTARY TREATY
ON EXTRADITION BETWEEN
THE UNITED STATES OF AMERICA
AND

THE KINGDOM OF SPAIN
The United States of America and the Kingdom of Spain;

Desiring to make more effective the Treaty on Extradition between the Contract-
ing Parties, signed at Madrid on May 29, 1970, as amended by the Supplementary
Treaty on Extradition, signed at Madrid on January 25, 1975 (hereinafter referred
to as “the Extradition Treaty”);

Have resolved to conclude a Second Supplementary Treaty and have agreed as fol-
lows:

ARTICLE 1
Article I of the Extradition Treaty is deleted and replaced by the following:

Pursuant to the provisions of this Treaty, the Contracting Parties agree to extra-
dite to each other for prosecution or to undergo sentence persons sought for extra-
ditable offenses.

ARTICLE 2

Article IT of the Extradition Treaty is deleted and replaced by the following:

A. An offense shall be an extraditable offense if it is punishable under the
laws in both contracting parties by deprivation of liberty for a period of more
than one year or by a more severe penalty, or in the case of a sentenced person,
if the sentence imposed was greater than four months.

B. Extradition shall also be granted for participation in any of these offenses,
not only as principals or accomplices, but as accessories, as well as for attempts
to commit or conspiracy to commit any of the aforementioned offenses, when
such participation, attempt or conspiracy is subject, under the laws of both Par-
ties, to a term of imprisonment exceeding one year.

C. For the purposes of this Article, an offense shall be an extraditable offense
whether or not the laws in the Contracting States place the offense within the
same category of offenses or describe the offense by the same terminology.

D. If extradition has been granted for an extraditable offense, it shall also be
granted for any other offense specified in the request even if the latter offense
is punishable by less than one year’s deprivation of liberty, provided that all
other requirements for extradition are met.

E. Extradition shall also be granted for these offenses, even when, in order
to recognize the competent federal jurisdiction, circumstances such as the trans-
portation from one State to another, have been taken into account and may be
elements of the offense.

ARTICLE 3

Article IV of the Extradition Treaty is deleted and replaced by the following:

Neither of the Contracting Parties shall be bound to deliver up its own nationals,
but the Executive Authority of the United States and the competent authority of
Spain, unless prohibited by their domestic legislation, shall have the power to de-
liver them up if, in their discretion, it be deemed proper to do so. If extradition is
refused solely on the basis of the nationality of the person sought, the requested
Party shall, at the request of the requesting Party, submit the case to its authorities
for prosecution.

ARTICLE 4

Article V, paragraphs B and C of the Extradition Treaty are deleted and replaced
by the following:
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B. For the purpose of this Treaty, the following offenses shall not be deemed
to be offenses of a political character within the meaning of subparagraph A of
this Article:

(1) a murder or other willful crime against the person of a Head of State
?f OI{e of the Contracting Parties, or of a member of the Head of State’s
amily;

(2) an offense for which both Contracting Parties have the obligation pur-
suant to a multilateral international agreement to extradite the person
sought or to submit the case to their competent authorities for the purpose
of prosecution;

(3) murder, voluntary manslaughter and voluntary assault and battery
inflicting serious bodily harm;

(4) an offense involving kidnapping, abduction, the taking of a hostage,
or any other form of illegal detention;

(5)an offense involving the placement or use of an explosive, incendiary
or destructive device or substance, as well as the use of automatic weapons,
to the extent that they cause or are capable of causing serious bodily harm
or substantial property damage;

(6) an attempt to commit one of the above-mentioned offenses or the par-
ticipation as co-author or accomplice of a person who commits or attempts
to commit such an offense;

(7) illicit association or bands formed to commit any of the foregoing of-
fenses under the laws of Spain, or a conspiracy to commit any such offenses
as provided by the laws in the United States.

ARTICLE 5

Article VIII of the Extradition Treaty is deleted and replaced by the following:

A. If the extradition request is granted in the case of a person who is being
proceeded against or is serving a sentence in the requested State, the requested
Party may temporarily surrender the person sought to the requesting Party for
the purpose of prosecution. The person so surrendered shall be kept in custody
in the requesting state and shall be returned to the requested state after the
conclusion of the proceedings against that person, in accordance with conditions
to be determined by agreement of the contracting Parties.

B. The requested party may postpone the extradition proceedings against a
person who is being prosecuted or who is serving a sentence in that State. The
postponement may continue until the prosecution of the person sought has been
concluded and any sentence has been served.

ARTICLE 6

Article X, paragraph D of the Extradition Treaty is deleted and replaced by the
following:

When the request relates to a person who has not yet been convicted, it must
also be accompanied by a warrant of arrest issued by a judge or other judicial
officer of the requesting party and such information as would justify the com-
mittal for trial of the person if the offense had been committed in the requested
State. The requested Party may refuse the extradition request if an examina-
tion of the case in question shows that the warrant is manifestly ill-founded.

ARTICLE 7

Article XI, paragraph A of the Extradition Treaty is amended by adding the fol-
lowing third sentence:

The facilities of the International Criminal police organization (Interpol) may
be used to transmit such a request.

ARTICLE 8

Article XV of the Extradition Treaty is deleted and replaced by the following:
The requested party shall communicate to the requesting Party as soon as
gossible through the diplomatic channel the decision on the request for extra-
ition.
In the case of a complete or partial rejection of the extradition request, the
requested Party shall indicate the reasons for the rejection.
The surrender shall be subject to the laws of the requested Party.
If the extradition has been granted, the authorities of the requesting and re-
quested Parties shall agree on the time and place of the surrender of the person
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sought. Surrender shall take place within such times as may be prescribed by
the laws of the requested Party.

If the person sought is not removed from the territory of the requested Party
within the time prescribed, he may be set at liberty and the requested Party
may subsequently refuse to extradite that person for the same offense.

ARTICLE 9

1. The extraditions requested after the entry into force of this Supplementary
Treaty shall be governed by its provisions, whatever the date of the commission of
the offense may be, except that in the case of offenses not covered by the 1970 Trea-
ty, this Supplementary Treaty will only be applicable if the requested person is
found in the requested State forty-five (45) days after the entry into force of this
Supplementary Treaty.

2. The extraditions requested before the entry into force of this Supplementary
Treaty shall continue to be processed and shall be resolved in accordance with the
provisions of the Treaty of May 29, 1970.

ARTICLE 10

(1) This supplementary Treaty shall the Extradition Treaty.

(2) This Supplementary Treaty shall be subject to ratification and the instruments
of ratification shall be exchanged at Washington as soon as possible. It shall enter
into force thirty days after the exchange of instruments of ratification. It shall be
subject to termination in the same manner as the Extradition Treaty.

IN WITNESS WHEREOF, the plenipotentiaries have signed this Supplementary
Treaty.

DONE at Madrid this 9th day of February, 1988, in duplicate, in the Spanish and
English languages, both texts being equally authentic.

ANNEX 5 (RELATES TO SEN. BIDEN HONG KONG PRISONER TRANSFER TREATY
QUESTION 2)

GUIDELINES FOR ADMINISTRATION OF PRISONER TRANSFER TREATIES AND
IMPLEMENTATION OF 18 U.S.C. 4100, ET SEQ.

I. GENERAL CONSIDERATIONS

A. Background

The United States of America became a signatory to treaties with the United
Mexican States, and Canada, in 1976 and 1977 respectively, for the transfer of pris-
oners and the execution of penal sentences. Since 1977 the United States has be-
come a signatory on prisoner transfer treaties with Bolivia (1978), France (1983),
{:’anar)na (1979), Peru (1979), Turkey (1979) and the Council of Europe Convention
1983).

Pursuant to the treaties with Mexico and Canada, and in contemplation of future
treaties and the Council of Europe Convention, the Congress of the United States
enacted legislation regarding the transfer of prisoners, found at 18 U.S.C. 4100, et
seq. The implementing legislation, specifically 18 U.S.C. 4102(4) authorizes the At-
torney General of the United States to make regulations for the proper implementa-
tion of such treaties and to make regulations for the implementation of this specific
legislation. 18 U.S.C. 4102(11) authorizes the Attorney General to delegate his au-
thority, conferred by this legislation, to officers of the Department of Justice. This
authority was delegated to the Senior Associate Director, Office of Enforcement Op-
erations, Criminal Division, Department of Justice.

These guidelines set forth the criteria to be considered by the Department of Jus-
tice i? implementing the specific legislation and, thereby, the treaties for prisoner
transfer.

These guidelines provide only internal Department of Justice guidance. They are
not intended to, do not, and may not be relied upon to create any rights, substantive
or procedural, enforceable at law by any person in any matter civil or criminal. Nor
are any limitations hereby placed on otherwise lawful litigation prerogatives of the
Department of Justice. Rather, these guidelines are intended to ensure that respon-
sible officials, in the exercise of their discretion, treat prisoners fairly and not capri-
ciously. These guidelines may be altered, modified, amended or changed, at any
time, without notice.
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B. Application

Section 4100, et seq., of Title 18 and these guidelines allow the Department to
transfer prisoners, convicted of a crime in a foreign country, to serve the sentence
imposed in their home country when appropriate treaties allowing such transfers
exist. Because the transfer of said prisoners must be determined on a case-by-case
basis, sound judgment will be required in making transfer decisions. In order to ap-
propriately assess an individual for transfer purposes, information will be obtained
from a variety of sources including the prisoner and the sentencing state. All efforts
shall be made to minimize delays in obtaining this information.

C. Responsibilities

The decision to transfer or not to transfer a prisoner from the United States to
the prisoner’s home country and the decision to accept or reject the application of
a United States citizen for transfer from a foreign prison are the sole responsibility
of the Senior Associate Director, Office of Enforcement Operations, Criminal Divi-
sion, or in his absence, the Director of that office.

II. PROCEDURES FOR DETERMINING THE ELIGIBILITY OF AMERICAN CITIZEN PRISONERS
REQUESTING TRANSFER FROM FOREIGN PRISONS TO UNITED STATES PRISONS

A. In addition to specific criteria set forth in the treaty, statutes and legislative
history authorizing the transfer of an individual to the United States from a foreign
prison, the Office of Enforcement Operations shall determine whether an individual
is eligible for transfer after considering the following:

1. whether the individual has paid any and all fines and/or restitution ordered
by the foreign court;

2. whether the offender has fulfilled the conditions of 18 U.S.C. 4100, et seq.,
and the conditions of the treaty pursuant to which the transfer was re-
quested;

3. whether the return of the offender to the United States would so outrage
public sensibilities because of the extremely serious nature of the offender’s
crime or circumstances surrounding it as to outweigh the rehabilitation con-
siderations;

4. whether the return of the offender to the United States would constitute a
threat to a citizen of the United States or to the security of the United States;

5. whether there is reason to believe that the offender would, on the offender’s
return to the United States, engage in any activity that would be part of a
pattern of criminal activity planned and organized by a number of persons
acting in furtherance of any offense that may be punishable under any of the
laws of the United States;

6. whether the offender is actively under investigation, by either the United
States or the sentencing country, for criminal activity;

7. whether the offender is capable of providing information, to either the United
States or the sentencing country, regarding any matter under investigation
and whether the offender has or will provide information;

8. whether the offender has transferred before pursuant to a prisoner transfer
treaty;

9. the relative accessibility of the sentencing country’s borders;

10. whether the offender 1s sentenced due to an immigration-related offense or
the purely military laws of a country;

11. whether the offender is a career criminal and whether the offender is likely
to be rehabilitated while incarcerated;

12. such other factors as may be appropriate given the specific nature of the case
or the defendant.

B. The criteria set forth herein are intended to serve as general guidelines for the
exercise of discretion in implementing 18 U.S.C. 4100 and the administration of the
prisoner transfer treaties. Nothing contained herein shall be construed as a limita-
tion upon the discretion of the Attorney General or his designee.

III. PROCEDURES FOR DETERMINING ELIGIBILITY OF FOREIGN NATIONAL PRISONERS
REQUESTING TRANSFER FROM U.S. PRISONS

A. In addition to specific criteria set forth in the treaty, statutes and legislative
history authorizing the transfer of an individual from the United States to a
foreign country, the Office of Enforcement Operations shall determine wheth-
er an individual is eligible for transfer after considering the following:

1. whether the offender has paid any and all fines and/or restitution ordered
by the United States Court as part of the offender’s sentence;
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2. whether the offender has fulfilled the conditions of 18 U.S.C. 4100, et seq.,
and the conditions of the treaty pursuant to which the transfer was re-
quested;

3. whether the return of the offender to a foreign country would so outrage pub-
lic sensibilities because of the extremely serious nature of the offender’s crime
or the circumstances surrounding the offender’s crime, as to outweigh the re-
habilitation considerations;

4. whether the return of the offender to a foreign country would inhibit or inter-
fere with law enforcement activities within the United States;

5. whether the return of the offender to a foreign country would be contrary to
the public policy of the United States;

6. whether the return of the offender to a foreign country would constitute a
threat to a citizen of the United States or to the security of the United States;

7. whether there is reason to believe that the offender would, on the offender’s
return to a foreign country, engage in any activity that would be part of a
pattern of criminal activity planned and organized by a number of persons
acting in furtherance of any offense that may be punishable under any of the
laws of the United States;

8. whether the offender is actively under investigation, by either the United
States or the foreign country, for criminal activity;

9. whether the offender is capable of providing information, to either the United
States or foreign country, regarding any matter under investigation and
whether the offender has provided said information;

10. whether the offender has transferred before pursuant to a prisoner transfer
treaty;

11. the relative proximity of the foreign country’s natural borders to the United
States’ borders;

12. whether the offender is sentenced due to an immigration offense;

13. whether the offender is a career criminal;

14. whether the offender is likely to be rehabilitated while incarcerated;

15. such other factors as may be appropriate given the specific nature of the
case or the defendant.

B. The criteria set forth herein are intended to serve as general guidelines for the
exercise of discretion in implementing 18 U.S.C. 4100 and the administration of the
prisoner transfer treaties. Nothing contained herein shall be construed as a limita-
tion upon the discretion of the Attorney General or his designee.

C. In addition to the criteria set forth in III(A) above, if the offender is seeking
to transfer to a foreign country from a state prison in the United States, the follow-
ing criteria shall be applied or considered:

1. whether or not the state which sentenced the offender has been authorized
by state legislation to transfer prisoners of foreign nationality to the countries
of their citizenship under treaties between the United States and foreign
countries;

2. whether the offender has complied with the requirements set forth in the spe-
cific states’ legislation regarding prisoner transfers;

3. whether the individual state has approved the offender’s requested transfer
to the country of citizenship;

4. whether the transfer of the offender would interfere with state law enforce-
ment investigations;

5. whether the transfer of the offender would outrage the sensibilities of the
public of that state due to the egregious or serious nature of offender’s crime
or the circumstances surrounding offender’s crime.

IV. The guidelines and criteria contained herein are complementary to the trea-
ties and conventions entered into by and between the United States and other coun-
tries or nations. Nothing in this agreement shall be construed to expand, contradict,
contravene or enlarge upon the laws the United States of America, its states, prov-
inces, territories or political subdivisions.

V. PROCEDURES FOR REVIEW OF OFFENDER’S REQUEST FOR TRANSFER

In addition to procedures and requirements set forth in 18 U.S.C. 4100, et seq.,
and the specific treaty pursuant to which transfer is requested, the following proce-
dures shall be followed in reviewing an offender’s request for transfer to or from the
United States.

A. Upon receipt of an offender’s request to transfer to the United States from a
foreign prison;

1. Inquiry shall be made of the foreign country with regards to the statute
under which the offender was sentenced, the sentence received by offender;
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remission credits earned to date; the prosecution’s version of the crime, and
any other information that the Office of Enforcement Operations deems rel-
evant to a proper review of the request;

2. Inquiry shall be made of any and all appropriate United States investigative
agencies for information regarding the offender, the instant offense and the
past criminal history of the offender;

3. Once all necessary information has been obtained, the request and informa-
tion shall be reviewed by the Office of Enforcement Operations after which
the Senior Associate Director shall render a decision.

4. The Senior Associate Director of the Office of Enforcement Operations shall
make a decision to approve or deny the offender’s request for transfer;

5. The offender and the foreign country shall be promptly advised of the deci-
sion of the Senior Associate Director of the Office of Enforcement Operations;

B. Upon receipt of an offender’s request to transfer from the United States to the
offender’s country of citizenship.

In addition to the procedures set forth in V (A) 1-6, above, inquiry shall be made
of the appropriate agencies in order to obtain a complete overview of the crime with
which the offender has been convicted.

VI. PROCEDURES IN THE EVENT OF A DENIAL OF OFFENDER’S REQUEST FOR TRANSFER

A. Upon being informed of a denial of offender’s request to transfer the offender
may:
1. Re-apply no less than one calendar year after date of denial.
2. Seek review of denial, at any time, if offender obtains new information which
may impact upon the decision of the Senior Associate Director of the Office
of Enforcement Operations.

O



